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PREFACE. 



Thb prompt and equal protection of civil rights is 
the sole end and excellence of free government. It is 
undeniable^ however^ that the most powerful tribunal 
of this country is inaccessible^ not only to the poor^ 
but to all but the opulent ; that^ with regard to the 
bulk of those transactions in which the middle classes 
doe concerned^ an appeal to its aid is more disastrous 
than a sacrifice of the plainest rights ; that where 
small fortunes are involved, the only effect of its pro- 
ceedings is to dissipate the funds they were instituted 
to protect ; and the only effect of its most favourable 
decrees^ to sanction rights to a property that has alto- 
gether ceased to exist.^ Nor are the abuses of the 
Court of Chancery of modem date — from Wolsey to 
Eldon its judges have had to bear the same odinm^ to 
encounter similar complaints.f 

The chief cause of the procrastination and expense 

• See Parkes's History of the Court of Chancery. See Cooper's 
Parliamentary Proceedings relating to the Court of Chancery. 

t During the Chancellorship of Cardinal Wolsey, there were many 
suits which had been depending in Court more than twenty years.— 
Cooper, p. 3. 

fi 



11 PREFACE. 

for which this tribunal has for ages been proverbial, 
is undoubtedly to be found in the inadequate number 
of its judges (even were the utmost diligence at all 
times exerted satisfactorily to dispose of the business 
of their court) an evil which has been gradually aug- 
menting with the increased mass of litigation result- 
ing from the advancing wealth and population of the 
kingdom.* This subject has been investigated with 
much research and ability by Mr. Cooper, of the Chan- 
cery Bar ; and the facts he has collected furnish irre- 
sistible evidence of the soundness of his conclusion. 
But though it be clear that the tardiness of a chan- 
cery suit is mainly attributable to the want of a 
sufEicient number of judges, the question is, whether 
this is the sole or the only important source of delay. 
Now so far is this from being the case, that llie most 
cursory examination of the rules and principles of the 
Court of Chancery will evince, that procrastination and 
expense are inherent in the system itself; and that, 
unless the system be remodelled, it is futile to expect 

* Cooper's Parliamentary Proceedings. — It is true that some pro- 
vision has been made to meet this growing evil ; a vice-chancellor's 
court has been erected, and more recently a distinct tribunal for 
bankruptcy cases. But the number of equity judges is still inade- 
quate ; in fact, it is impossible to calculate the additional influx of 
business that would take place, were the expenses of a suit in Chan- 
cery reduced to the same scale as those of an action at common law ; 
in that event, the number of judges would be more disproportionate 
to the business of the court than ever. — See Mr. Cooper's reasonings 
on this subject, and also a review of his work in the Jurist. 
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that the country will ever enjoy a rapid^ economical^ 
and enlightened dispensation of justice. 

The defects in the system of the Court of Chancery 
consist — 1. In the unsound principles on which its 
jurisdiction is founded. 2. On its substitution of 
written for oral evidence. On the latter subject I 
shall observe hereafter. As to the jurisdiction of the 
courts it may be stated, that the cases in which the 
equitable interference of the Chancellor is exerted 
may, for the most part, be divided into three classes, 
including — 1. Those instances (as, for example, the 
doctrine of equitable waste), in which the interposi- 
tion of courts of justice is objectionable altogether. 
2. Those cases in which courts of equity supply the 
defects in the powers and the principles of the com- 
mon law tribunals. 3. Those in which the equity 
courts exercise an administrative authority in watch- 
ing the conduct of trustees, and in guarding the in- 
terests of persons incompetent to defend their own 
rights, from infancy, lunacy, or other disabilities. 

In all these branches of its jurisdiction, the influ- 
ence of a court of equity is ill suited to attain the 
end of a prompt and secure administration, of the 
laws ; and the same end may be better accomplished 
by other means. As to the first class of cased.; viz., 
those in which the interference of courts of justice is 
not required, and the pcurties ought to be left to tbq 
uninterrupted exercise of their rights, nothing more 
is necessary than the simple abolition of the intes" 

B 2 
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position of courts of equity in such instances. With 
regard to those cases in which equity is called upon 
to supply the defects in the rules and principles of the 
common law courts^ the aid of equity ought to be 
rendered needless by the removal of those defects^ 
which are in fact totally inconsistent with a well- 
organized tribunal. With reference to the authority 
exerted by the equity courts in the superintendence of 
trusts, and the protection of incompetent persons, it 
is obvious, that these are objects for which an ordi- 
nary court of justice, framed to adjudicate on hostile 
claims, is not well calculated to provide, and that it 
would be better to confide them to institutions more 
simple in their process, and more flexible in their 
machinery. 

I am iully sensible that these propositions go to 
the very root — ^that they are incompatible with the 
very existence — of a distinct equity jurisdiction. But 
great as the change undoubtedly is, I do not think 
that, when it is compared with the magnitude of the 
evil, I shall fairly be exposed to the charge of sug- 
gesting a rash and unjustifiable innovation. 

Innovations are unwarrantable, when the removal 
of mere theoretical blemishes is purchased at the cost 
of institutions found efficient in practice, sanctioned 
by time, and fortified by public confidence. And 
these are the praises which our legal optimists lavish 
on the Court of Chancery ! But how are they de- 
served ? Can time be said to sanction a tribunal that 
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has been for three centuries in arrear of justice ? Can 
public opinion be said to favour a cpurt which has 
never been firee from the imputation of cruel and 
ruinous delay> except when its decisions were de- 
spised and unsought^ from the incapacity of its 
judges ?^ To the test of experience this court has 
indeed been long exposed^ but it has not received its 
sanction — ^protracted existence is not synonymous 
with excellence^ nor the antiquity of an abuse an 
answer to the fearful weight of testimony which the 
indignation of the people of England have^ during 
ages^ accumulated against this tribunal, as an instru- 
ment of oppression, fraud, chicanery, and wrong.f 

It being unquestionable, therefore, that the consti- 
tution of the Court of Chancery is so fundamentally 
vicious, as not only to justify alteration in the ab- 
stracty but to demand the most extensive alteration, 
it only remains to state the grounds on which the 
specific changes before enumerated have been pro- 
posed, as a substitute for our equity jurisdiction. The 
plan suggested is not the offspring of crude theory, or 
of untried and fantastic speculation, it is at this 
moment in full operation in a country of kindred 
habits and feelings with our own ; it has been deli- 
berately adopted as an improvement upon our scheme 

* Cooper's Parliamentary Proceedings. — ^This is supposed to be the 
secret of Archbishop Williams's rapid despatch of ihe business of the 
court 

t See Parkes's learned History of the Court| passim. 

b3 
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of judieattire> and has been fully approved by reason 
and experience^ by which the arrangement of tribu- 
nals existing in this conntry are nnequivocally con- 
demned. 

Were the mischiefs attendant on the Court of Chan- 
cery less flagrant than they really are^ — ^were the 
hazai^s of improvement as great as the most extra- 
vagant of its oppcments represent^ the time is now 
arrived when a revision of the whole equity juris- 
diction is not only expedient^ but inevitable ; a state 
of circumstances has arisen that renders it as dan- 
gerous to defer^ as it was once thought perilous to 
commence^ a' well-considered and comprehensive re- 
formation. ' I allude to the changes in progress in the 
law of real propertyy and in the courts of common 
law. So closely allied, so variously entangled are the 
rules and limits of equity with these two other de- 
partments of our law, that any extensive alterations 
in them cannot fail to disturb and unsettle the prin- 
ciples and boundaries of the equity jurisdiction ; and 
henbe a remodelling of our equity courts has now be- 
come a matter of urgent and inevitable necessity, 
indispensable to the stability and consistency of our 
laws, as a connected system. 

At the close of this volume I shall advert to a 
measure, which is as essential to the perfection, as a 
sound division of the jurisdictions is to the salutary 
working of our laws, — I mean the promulgation of a 
code as the sole legal authority, in lieu of the motley 
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and tautologous mass of statutes and term reports in 
which our laws are at present scattered and obscured. 
This is not the place to enter at length into this im- 
portant question, but I cannot help remarking, that 
the leading objection to codification — ^the abandon- 
ment of judicial experience it is supposed to im- 
ply — ^fidls at once, when it is stated, that all that is 
valuable in the present law may be incorporated in 
the code. Nay, the advocates of this measure place 
a higher value on the wisdom of past ages than its 
opponents ; for, in their view, not only the statutes 
and decisions of our own country, but the laws of other 
civilized nations, abound in valuable materials for the 
compilation of a code : instead of despising the sug- 
gestions of experience, they seek only to enlarge the 
bounds of its authority — to build up a system of laws 
based on the experience, not of their own country 
only, but of mankind. 

In' the science of legislation, as in the physical 
sciences, the spirit of inquiry and of practical experi- 
ment has been directed into different channels in the 
most enlightened countries — ^in England, in the United 
States of America, in France, and in Germany ; and 
the results of legislative, no less than those of phy- 
sical experiment, are of nearly as much importance to 
other nations as to the people with whom they ori- 
ginate.* To investigate minutely the practical work- 

• Of the value of the various laws of the United States for ihe 
purposes of legislation; see Mr. Parkes's useful work on the Equity 
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ings of the different laws of each nation^ and to adopt 
or reject each portion of them^ according to the evi- 
dence of their effects^ rigorously to prove our own 
system by a comparison with those of other coun- 
tries, and by the opinions of the most enlightened 
foreign jurists, and, finally, to construct a body of 
jurisprudence consisting purely of the materials that 
shall have passed throi^h such an ordeal ; this would 
be a course of legislation that would confer enduring 
honour on the government that would originate it, and 
produce a code of laws which would be a model to 
the civilized world. And is not this, in fact, the only 
legitimate application to jurisprudence of that induc- 
tive system established by Bacon, which requires us 
to enlarge our basis of facts as widely as possible. 



Jurisdictions of America. — ^Mr. Parkes (in his work on the Equity 
Jurisdiction of the United States), obsenres, that it is much to be 
regretted that the Commissioners appointed to inquire into the law of 
England respecting real property were not empowered to depute 
SUB-COMMISSIONERS " to investigate and report on the laws of other 
" countries, especially those of Europe and North America." — 
A reviewer of that work writes — " In favour of such a plan we 
*' could urge the example which other countries — some not remark- 
*' able for enlarged notions of legislation — ^have set. At the very 
" time the Polish revolution broke out, the professor of political 
** economy to the polytechnic institution at Warsaw was residing in 
*^ this country, under a commission from the Russian autocrat, to 
'' report on our commercial law : and a distinguished French jurist, 
" commissioned to report on our criminal laws and police, is at this 
"present time writing in England." — Law Magazine, Vol. vi. 
" p. 129. 
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before we begin to raise the superstructure of reason-r 
ing ; and^ at the same time that it compels us to be 
the attentive hearers — forbids us to be the slaves of— 
experience! 

It must be added, that the objection to codification 
derived from the supposed certainty and stability of 
existing laws, is rendered inapplicable — (as it is when 
applied to a remodelling of our tribunals) — ^by the 
various changes that are now taking place in so many 
departments of our legal institutions. Former arr 
rangements have been so completely disturbed, that 
henceforward we cannot hope lo give to our law the 
character of a safe and settled system, except by i^ 
carefiil and connected plan of correction, embracing 
all its branches. And the amendment of the sub- 
stantive law, and of the tribunals which are its 
organs, may be carried on with most effect and secu- 
rity at one and the same time. 

To recur to the immediate subject of this volume. 
I have assumed as a principle, that the proper ob- 
ject of all amendments of the law is to quicken and 
economize the machinery of justice ; and that the 
tendency, which the expense and delay of the Court of 
Chancery undoubtedly have, to check litigation, does 
not afford the slightest apology for those enormous 
abuses. It is singular that it never occurred to the 
authors of this defence, that their object might be 
more fully attained by closing the tribunals of justice 
altogether. The truth plainly is, that the delay and 
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expense of our courts, so far from diminishing^ may 
be said to constitute — ^the evils of litigation. It is 
when the deamess of the law compels the poor man 
to succumb under the plainest injustice — or when the 
slowness of the law may keep eyen those who can 
buy its aid for half their liyes in a state of angry and 
ruinous collision^ that adverse claims are productive 
of those feelings of enmity and revenge which form 
one of the horrors of the law, as administered in this 
country. But where an energetic system of justice 
puts an end, by its judgments, to the differences be- 
tween all ranks almost as rapidly as they arise, dis- 
putes being speedily decided are speedily foi^otten, 
and conflicting views on matters of pecuniary interest 
have not time to ripen into rancorous and inextin- 
guishable personal hatred. 

But a few years have elapsed since a proposition 
for a fundamental change in the equity jurisdiction 
would have been regarded as a wild and idle specu- 
lation. But the appearance of a variety of valuable 
works on the chancery jurisdiction, has gradually pre- 
pared the public mind for a full and fair consideration 
of the question ; and the prospects of free inquiry 
have been rendered still more auspicious by the pro- 
gress of events, which has dlevated to the head of 
that tribunal the most distinguished parliamentary 
advocate of law reform. 
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FOR 
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PART I. 

ON THOSE DEFECTS IN OUR SYSTEM OF EQUITY WHICH 
MAY BE REMOVED WITHOUT A CHANGE IN THE AR- 
RANGEMENT OF TRIBUNALS ; INCLUDING — 1. THOSE 
CASES IN WHICH THE INTERFERENCE OF EQUITY COURTS 
IS EXCESSIVE. — 2.. THOSE CASES IN WHICH THE REME- 
DIES AFFORDED BY COURTS OF EQUITY ARE INADE- 
QUATE. 

The imperfections of onr system of equity may natu- 
rally be divided into — 1, Those which may be cor- 
rected without a remodelling of existing jurisdictions. 
2. Those which arise from a defective system of juris- 
dictions. As to the first class^ the subject has been 
so fully and ably* discussed in almost all its branches^ 
that it would be quite superfluous for me to give more 
than a very cursory view of the questions it involves. 

• See Humphreys on Real Property — Parkes's History of the 
Court of Chancery — Parkes's Equity Jurisdictions of the United 
States — Tyrrell on Real Property — Merivale's Letter to Courte- 
nay — ^The Report of the Chancery Commission, more particularly the 
valuable evidence given by Mr. Bickersteth. 



CHAPTER I. 

OP THOSE CASES IN WHICH THE INTERFERENCE OF COURTS OF EQUITY IS 

EXCESSIVE, AND HEREIN 1. OF THEIR CONTROL OVER THE CONDUCT 

OF TRUSTEES AND EXECUTORS. 2. OF POWERS EQUITABLE, WASTE, 

AND OTHER MISCELLANEOUS TOPICS. 

1. The most prominent of this class of evils is the 
dangeroas extreme to which the interference of courts 
of equity is carried^ where the rights of persons incom- 
petent from infancy, lunacy^ or other causes — and the 
conduct of trustees — are involved. Thus^ where an 
infant is joint tenant with another person, a partition, 
however beneficial to both parties, cannot be rendered 
final until the infant comes of age. The consequence^ 
of course, is, that the marketable value of the property 
is proportionably diminished, no less to the infant 
than to the adult joint tenant. The best mode of re- 
moving this evil, by rendering a partition immediately 
binding in all cases in which the interest of the infant 
would be benefited thereby, will be considered here- 
after. 

It has been decided in equity, that a trustee is, in 
many instances, incompetent to give a valid receipt 
for the purchase-money of an estate he is directed to 
sell. In the technical language of the courts, the 
purchaser is bound '^ to see to the application of the 
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purchase-money ;^ in other words^ to perform those 
duties which were meant to be imposed on the trustee, 
by dividing it among the parties beneficially inter- 
ested. It is obviously desirable that this rule of 
equity should be abolished, and that the trustee in 
such cases should be empowered to give an effectual 
receipt. 

The powers of persons placed in a fiduciary situ- 
ation, are mischievously shackled in other respects. 
If a trustee or executor experience a difficulty as to 
the construction of some part of the instrument under 
which he has to act, he cannot safely proceed without 
taking the opinion of a court, of ^uity, which cannot 
be obtained without the expensive formality of an 
actual suit ; nay, more,^without resigning his whole 
discretionary functions in the control of the trust pro- 
perty into the hands of the court, which thereupon 
becomes the superintendant of the trust.* In all 
cases, except where the property is of great value^ 
this result is the greatest possible calamity ; for, as 
observed by Mr. Foster, f the Court of Chancery, 
though a good trustee for large fortunes, is too extra- 
vagant a protector for small ones, consuming the 
whole trust fund in the costs of management. 

The control assumed by the Court of Chancery over 

* Evidence of H. Bickersteth, Esq., given before the Chancery 
Commission. 

t See Mr. Foster's important evidence before the Chancery Com- 
mission. 
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the conduct of committees of lunatics is still more 
objectionably rigorous.^ 

Mr. Bickersteth has suggested^ that a trustee might 
be enabled to obtain the opinion of a court for his 
guidance^ upon any isolated point of difficulty arising 
in his trust. 

Though the authority of trusteesf is thus frequently 
neutralized by courts of equity, their estates are pre- 
served with a narrow technical severity long after the 
objects for which they were created have been ful- 
filled. Trusts obviously spring from personal con- 
fidence reposed by the founder of the trust in the 
individual trustee, yet are they madls to descend to 
the representative of the latter ; and though his heir 
be an infant, or a lunatic,;]: though from the altered 
circumstances of the parties beneficially interested, 
the necessity for the aid of a trustee have entirely 
ceased, still, in all transfers of the property, the re^ 
presentatives of the trustee are indispensable parties, 
and his concurrence must be obtained, whatever may 

* On this subject see a written statement delivered by Mr. Foster 
to tbe same commission, and forming one of the Appendices to the 
Report. 

t To avoid repetition I may observe, that this word is used in its 
widest sense, and that what is stated as to trustees is generally ap- 
plicable to executors, and other persons with fiduciary responsi- 
bilities. 

t These evils are in some measure mitigated by legislative provi- 
sions, but the unsound principle which pervades this branch of the 
law is left untouched. — Humfhreys on Real Property, 20 and 21. 
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be the sacrifice of dme and expence requisite to the 
attainment of the object. 

Mr. Humphreys has proposed a distinction between 
" active and passive'* trusts, by which the concur- 
rence of a trustee would be rendered unnecessary in 
those cases in which the trust has become '^ passive" 
or nominal ; in other words^ where no real duties re- 
main to be discharged by the trustee. For the pur- 
pose of meeting the evils just adverted to, this, with 
many other of Mr. Humphreys's invaluable proposi- 
tions, has been embodied in the Revised Statutes of 
the State of New Yorl^.* 

It cannot be doubted, that the jealous restrictions 
and formal difficulties imposed by courts of equity on 
the conduct and estates of persons in a fiduciary situ- 
ation, are highly injurious to the beneficial owners of 
the property, both by their tendency to render respon- 
sible and efficient persons reluctant to undertake the 
duties of a trustee, and also by creating defects of 
title, which materially diminish the value of the trust 
estate. The suggestion of Mr. Bickersteth, above ad- 
verted to, that trustees might be enabled to obtain the 
opinion of a court of equity by a cheaper process, 
seems highly deserving of adoption ; but probably the 
most effectual means of ensuring the satisfactory and 
economical fulfilment of the duties of trustees and 



* See Commentaries on the American Law, by the American 
Chancellor Kent, voL iy. 305. 
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executors^ would be found in the simplification of the 
law as a system — ^more particularly of those branches 
of law which are most closely connected with the 
nature of their responsibilities ; since^ by this means, 
their duties would be rendered more easy and intel- 
ligible, and the necessity for an application to a court 
for advice would much less frequently arise. Ac- 
cordingly, with a view to the condensation and amend- 
ment of the doctrine relating to the assets of deceased 
persons — ^which are at present so complicated as to 
render the opinion of a court of equity indispensable 
in all but the plainest cases — an able writer, to whom 
I have before referred, has proposed a plan which 
would reduce these doctrines to a few simple rules, 
which the executor might generally apply on his own 
responsibility with perfect ease and safety. The de- 
tails of this plan, and of the evils of the present law 
of assets, will be found fully explained in the work 
alluded to.* 

I must beg to refer to the same writer for an ac- 
count of the extremes to which the interference of 
courts of equity has been carried— in suppljdng the 
defective execution of powers — in cases of parol agree- 
ments for the sale of land partly performed—in cases 
of equitable waste— and those involving the doctrine 
of equitable notice.f These important topics, how- 



* Humphreys on Real Property. 

t As to the value of a register in destroying a great many of those 
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ever relevant to the present inquiry^ have been com- 
pletely exhausted by Mr. Humphreys^ Mr. Miller,* 
and other writers. 



sources of litigation which at present exist in the doctrine of notice^ 
see the Second Report of the Real Property Commissioners. 
* Miller on the Civil Law. 
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CHAPTER II. 

OF THOSE CASES IN WHICH THE REMEDIES AFFORDED BY COURTS OP 

EQUITY ARE INADEQUATE, AND HEREIN OF 1. THE HUSBANd's 

RIGHTS TO THE PERSONALTY OF THE WIFE. 2. RESTRICTIONS ON 

PARTNERSHIP. 3. FIXTURES. 4. CHOSES IN ACTION. 5. PATENTS. 

6. COPYRIGHTS. 7. CAUSES OF THE INTRICACY OF THE LAW OF 

REAL PROPERTY, MORE PARTICULARLY AS TO THE ABOLITION OF 

ARTIFICIAL USES. 8. LAWS OF LANDED ESTATE SHOULD BE MORE 

SIMPLE LAWS AFFECTING SCIENCE MORE COPIOUS. 

1. In some classes of cases the powers of courts of 
equity are as inadequate as they are excessive in 
others. Thus, while the property of infants is in- 
jured by their inquisitorial vigilance — to the interests of 
another class of incompetent persons they afford but 
an imperfect protection. The common law on the 
subject of the rights of married women is full of 
anomalies and injustice; though it gives to the hus- 
band the rents only of his wife's freehold estates— it 
bestows upon him absolutely all the personalty in her 
possession. With regard, however, to personalty not 
in her possession, technically termed ^' choses in 
action," the husband must assert his right over them 
by certain acts — otherwise they will, on his dying be- 
fore his wife, belong to her, and not pass to his repre- 
sentatives ; thus her stock may be made so to pass, by 
causing it to be transferred into his name ; debts and 
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legacies by legal proceedings. ' Such are the rales of 
the common law, which — ^while they unjustly bestow 
one branch of the wife's personalty unrestrictedly on 
the husband — render the benefit he may derive from 
the other precisely commensurate to the industrious 
rapacity of his disposition, and the amount of litiga- 
tion he may wage during the marriage. 

The only mitigation of these legal pidnciples which 
Courts of Equity have introduced, is a rule that they 
have adopted of refusing to aid the husband in pro- 
secuting a claim to his wife's choses in action, unless 
on condition of his executing a settlement.* This is 
obviously a trivial, timid, and partial remedy, not 
always applicable, and productive of much doubt and 
litigation. The whole of the laws relating to the hus- 
band's interest in his wife's personal estate require to 
be revised, and in a great degree assimilated to those 
regulating his claims on her freehold property .f 

2. The provisions of the English law on the sub- 
ject of partnership are a great practical evil. Their 

* See Butler's note 304 to lib. 3. Co. Litt. Some valuable notes on 
this subject are contained in Bythewood's work on Conveyancing. 
When the property belongs to the wife in expectancy, a further cause 
of complexity occurs. To such interests the husband may, by certain 
acts, assert his right ; and such acts will pass them to his representa- 
tives, provided the expectancies fall into possession during the mar- 
riage, or in case he survive his wife. 

t The Code Napoleon contains excellent materials for the reform 
of this branch of our law. See " Code Civil," tit. 5, " Du Contrat de 
Marriage et des Droits respectifs des Epoux." 

c 3 
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imperfections arise partly from defects of the law, 
and partly from the abuses in oar system of tribunals. 
Of the latter I ^ shall treat hereafter. The chief de- 
fect in the substantive law is the obstacle opposed to 
the combination, and consequently beneficial employ- 
ment of capital, by the rule of law which renders the 
unrestricted responsibility of all the partners to cre- 
ditors an indispensable condition of partnership. On 
this rule, and the benefits that would spring from a 
modification of it, the following interesting passage 
from the great American commentator contains all 
that is required.* The extreme importance of the 
subject will, I believe, justify the length of the quota- 
tion: — 

'' The English law does not admit of partnerships 
" with a restricted responsibility. In many parts of 
^' Europe limited partnerships are admitted, provided 

* Kent's Commentaries on the Laws of America, vol. iii. 12. This 
distinguished judge was Chancellor of the state of New York, which 
dignity he ceased to hold at the age of sixty, in consequence of a law 
of that state, of very questionahle policy, which renders the judges 
incapahle of retaining their offices after that age. His Commen- 
taries, which are the fruits of the leisure thus afforded to him, may 
be recommended to the English law student of the present day, as a 
substitute for Blackstone. They contain not only a clear statement 
of the English law, with all the alterations that have taken place 
since the time of Blackstone, but a full accoimt of the main princi- 
ples of Equity (a topic on which the English commentator is confess- 
edly deficient) ; also a review of the modifications engrafted on the 
English law by the different states of the Union — ^and on all im- 
portant questions — an instructive parallel between the English, 
American, modern Continental, and Civil laws. 
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they be entered on a register. Thns^ in France^ by 
the ordinance of 1673^ limited partnerships were 
established, by which one or more persons respon- 
'' sible in solido, as general partners, were associated 
with one or more sleeping partners, who famished a 
certain proportion of capital, and were liable only 
'^ to the extent of the fiinds furnished. This kind of 
'' partnership has been continued and regulated by 
*^ the new code of commerce ; and it is likewise intro- 
** duced into the Louisianian code, under the title of 
partnership in commendam. It is supposed to be 
well calculated to bring dormant capital into active 
*^ and useful employment ; and this species of part- 
nership has accordingly been authorized by a recent 
statute of New York. By that statute a limited 
partnership may consist of one or more partners, 
jointly and severally responsible according to the 
existing laws, who are called general partners, and 
one or more partners who furnish certain funds to 
the common stock, and whose liability shall extend 
no further than the fund furnished, and who are 
called special partners. The names of the special 
partners are not to be used in the firm, nor are they 
to transact any business on account of the partner- 
ship, or be employed for that purpose as agents, at- 
torneys, or otherwise ; but they may, nevertheless, 
advise as to the management of the partnership 
concern. Before such a partnership can act, a 
register must be made in the clerk's office of the 
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county, with an accompanying affidavit and certifi- 
'' cate of the title of the firm, and the names of the 
partners^ and the amount of capital furnished by 
the special partners, and the period of the partner- 
ship ; and the capital advanced by the special part- 
ners must be in cash. No such partnership can 
make assignments or transfers, or create any lien 
" with the intent to give preference to creditors. The 
" special partners may receive an annual interest on 
the capital invested, provided there be no reduction 
of the original capital ; but they cannot be per- 
" mitted to claim as creditors in case of the insol- 
*' vency of the partnership. It is easy to perceive 
" that the provisions of the act have been taken, in 
^' most of the essential points, from the French regu- 
^' lations in the commercial code ; and it is the first 
^' instance in the history of the legislation of this 
" state, that the statute law of any other country 
'^ than that of Great Britain has been closely imi- 
" tated and adopted." 

3. Our courts, both of equity and law, frequently 
adopt maxims which betray very obscure views of the 
interests of society. In some cases we find them 
favouring one, in other cases a different, class of the 
community ; sometimes they are partial to the agri- 
culturist — sometimes they distort or neutralize the 
decisions of former times, for the sake of " encou- 
*' raging trade." 

By the ancient law, a tenant's right to remove fix- 
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tures set up by him during his tenancy was almost 
entirely disallowedi and all annexations were held to 
be the property of the landlord, but these strict rules 
have been insensibly departed from* in the decisions 
of modem times ; and in some cases the rules on the 
subject are calculated to enforce substantial justice. 
This mitigation of technical rules is, however, still of 
partial operation, in consequence of an unreason- 
able distinction which has been taken between fix- 
tures set up for agricultural purposes, and such as 
have been annexed for the objects of " trade and 
" manufactures,'' a liberal and extensive privilege of 
removal being allowed as to the latter, while the right 
of severing agricultural fixtures is confined within 
very narrow limits. It is needless to comment on the 
injustice of this distinction, or on its mischievous 
tendency in discouraging those improvements in which 
not only individuals, but the nation at large, has so 
vast an interest. 

4. The injurious influence on commercial capital 
and credit, resulting from the doctrines of our courts 
on the subject of " choses in action,*' contrasts 
strangely with their fantastic leaning in favour of 

trade" in such cases as that to which I have just ad- 
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• See Mr. Amos's useful work on Fixtures, for a history of the pro- 
gressive changes of the law on this suhject. This treatise contains 
many interesting illustrations of the gradual influence of civiUzation 
in producing a correspondent change in the doctrines of our tri- 
bunals. 
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verted. By the rules of the common law^ '^ choses in 
'' action/' including all stocky bonds, and judgments, 
policies of insurance, and various other species of 
property of the very first importance, are neither 
capable of transfer nor liable to creditors.* Courts 
of equity have so far mitigated the first of these rules, 
as to recognize the transferribility of these interests 
where a valuable consideration has been given, but 
they have left the second rule unmodified, by refusing 
to afford the creditor any remedy against '' the choses 
in action" of his debtor.f 

5. In adverting to the laws affecting scientific in- 
ventions, it is impossible not to feel, that those mental 
efforts which are the sources of all civilization, con* 
stitute rights to which the laws of civilized nations 
have hitherto extended the feeblest and most imper- 
fect protection. In England, not only is the property 
which a scientific inventor — is entitled to possess in his 
discovery — inadequately defended by the laws, but the 
patent which confers that property is unattainable, 
except by a tedious and expensive process. In Ame- 
rica, our law on this subject has been considerably 
amended. It is quite obvious, that our ordinary tri- 
bunals are ill suited satisfactorily to adjudicate ou 
questions of a purely scientific character. 

6. The protection afforded to the literary property 
of authors is also, in many respects, very partial and 

* Humphreys, 110. t 1 Vesey, 196. 
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inefficient. There does not appear to be any sufficient 
ground for the restriction of copyrights to so short a 
period as at present. The Court of Chancery^ in the 
exercise of its power of protecting copyrights from 
invasion, has assumed the dangerous privilege of re- 
fusing this remedy in those cases in which it deems 
the work to be of an immoral or blasphemous ten- 
dency.^ It is evidently objectionable, that such a 
discretion should be allowed to any individual judge ; 
the protection of all property should be a matter of 
right ; the pernicious tendency of a publication may 
more safely be left to another tribunal. 

The litigation to which the two last species of pro- 
perty give rise, seems sometimes to have been treated 
as a ground for depriving them even of a portion of 
those defences which the law at present affords. But 
it is not too much to assert, that there is no purpose 
to which the public revenues can be more nobly de- 
voted, than in securing — at whatever cost — a well- 
organized and energetic tribunal for the guardianship 
of those sublime creations of human genius which are 
the sources of all that distinguish the most enlightened 
people from the savage. 

7. By reference to the topics just discussed it will 
appear, that the legal rules relating to personal pro- 
perty, no less than those affecting land, require ex- 
tensive revision and amendment; and there cannot 

• See Miller on the Civil Law. 
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be a doubt, that these two branches of the law might, 
in most points, be very closely assimilated. To many 
modifications of personal interest a register might be 
applied, with as much benefit as to realty ; — of this 
the American law of partnership, just stated, affords 
an instance ; and examples, as in the case of annui* 
ties, may be drawn even from our own existing sys- 
tem. As applied to landed estates, the effects of a 
register would be, not only to secure a fair purchaser 
from fraud, but to relieve the honest vendor from the 
depreciation of land, caused by the general doubt 
thrown on titles by the frauds which the present law 
enables the few dishonest vendors to practise.* For 
the extent to which the rules relating to devises of 
real and personal property may be approximated, I 
beg to refer to the Fourth Report of the Real Pro- 
perty Commissioners. 

But the most important step towards a uniformity 
of the rules governing these two species of property, 
and the most effectual means of simplifying the law 
of realty, is to be found in the abolition of artificial 
uses, and the substitution, as recommended by Mr. 
Humphreys, of a simple and natural form of deed for 
conveyances to uses-f Mr. Tyrrell, in objecting to 
this change, on the ground, that the law of uses is 
well ^^ settled," has rather inconsistently suggested an 

* See on this subject the Third Report of the Real Property Com- 
missioners, 
t Tyrrell on Real Property. 
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alternatiTe, which involves a variety of innovations— 
such as the extension of uses to copyholds, lease*' 
holds, and personalty — ^which would as completely un- 
settle the existing law as the change proposed by Mr. 
Humphreys. But it must be borne in mind, that the 
present law of uses is not objected to because it is so 
far unfixed as to be imperfectly understood by the 
most learned real property lawyers; but because its 
doctrines are too nice, numerous, and refined, for 
the generality of professional practitioners— who are 
thence continually liable to errors in conveyancing, 
which completely firustrate the intention of the par- 
ties. This — ^which assuredly is an evil of the first 
magnitude — ^from its tendency to diminish the value of 
land — ^both by impeding its transfer and by throwing 
doubts upon titles — ^is the chief ground on which the 
abolition of artificial uses is advocated by the writer 
above alluded to.* And it is on this ground, that his 
views have been carried into effect by the enlightened 
framers of the revised statutes of New York.f This 
will appear from the following quotation from their 
observations on the subject of uses : — 

(1.) "They render conveyances more complex, 
" verbose, and expressive than is requisite, and per- 
'' petuate in deeds the use of a technical language, un- 

* See more particularly the remarks on Powers, in Humphreys on 
Real Property, 
t 4 Kent, 294. 
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intelligible, as a ' mysterious jargon/ to all but the 

members of one learned profession. 

(2.) '' Limitations intended to take effect at a futore 

day may be defeated by a disturbance of the seisin^ 

arising from a forfeiture or change of the estate of 

the person seised to the use. 

(3.) ^^ The difficulty of determining whether a par- 
'* ticular limitation is to take effect as an executed 
'^ use, as an estate at common law, or as a trust/' 

One objection to the abolition of artificial uses 
arises from the possibility, that after the change of 
the law on the subject, the old form of a conveyance 
by way of use might sometimes be adopted by mis- 
take. But this objection loses all its force when it is 
remarked, that the adoption of the distinction between 
^' active'' and ^'passive" trusts, would, in all cases where 
real duty is to be done by the feoffee or trustee, at 
once confer upon the person beneficially interested 
precisely the same powers as if the conveyance 
were made to him simply— without the form of a feoff- 
ment or trust. I am ftdly aware, that the adoption of 
the doctrine of ''passive'' trusts has been objected to as 
impracticable, without the union of the common law 
and equity jurisdiction. But it is enough for me to 
observe, that such union forms the fundamental pro- 
position of this volume. 

8. Our law has frequently been commended for the 
minuteness with which, as it is alleged, it meets all 
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the various wants and contingencies of society. But, 
I fear, it will be found, that it is minute and prolix 
where simplicity is chiefly desirable ; and at the same 
time, brief and scanty where copiousness and refine- 
ment are indispensable. The law of landed property, 
which should be plain and concise, is obscured by a 
mass of superfluous learning, while nothing can ex- 
ceed the rudeness of the law on the subject of literary 
productions and scientific inventions — a branch of our 
jurisprudence that ought, in the subtlety and wisdom 
of its machinery, to approximate to the lofty interests 
it is intended to protect. 
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PART II. 

ON, THOSE DEFECTS IN THE ENGLISH SYSTEM OF LAW 
WHICH ARISE FROM THE DIVISION OF JURISDICTIONS 
INTO COURTS OF COMMON LAW AND EQUITY. 

I NOW proceed to consider those defects in our laws 
which are referrible exclusively to the unsound prin- 
ciples on which the division of our tribunals^ into two 
distinct jurisdictions of common law and equity, is 
based. I shall endeavour to show, that this division — 
so far from facilitating the administration of our laws 
— ^is a leading cause of the intricacy of their technical 
rules, and the chief cause of the delay and expense 
with which their dispensation is attended. 
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CHAPTER I. 

ON THE ILL-DEFINED LIMITS BY WHICH THE JURISDICTIONS OF COMMON 

LAW AND EQUITY ARE SEPARATED, AND HEREIN 1. OF DIVISION OF 

LABOUR, AS APPLIED TO COURTS OF JUSTICE. 2. OF THE ORIGIN OF 

THE EQUITY JURISDICTION. 3. OF THE SUBJECTS OF EQUITABLE IN- 
TERPOSITION. 

1. The most important tribunals in this country are 
distinguished into two classes^ under the names of 
courts of common law and equity. The former in- 
cludes the Courts of EJng's Bench, Common Pleas, 
and the common law division of the Court of Exche- 
quer — the latter, the various branches of the Court of 
Chancery, and the equity jurisdiction of the Chirf 
Baron of the Exchequer. The questions agitated in 
the courts of law and equity are essentially different — 
the judges are guided by distinct precedents and prin* 
ciples — and each class of courts has its separate body 
of advocates, who have pursued a course of study and 
preparation in some respects peculiar. 

In all countries, in which the relations of society 
are widely diversified by commerce and civilization, 
the laws which govern those relations must inevitably 
be numerous, intricate, and refined ; by the addition 
of new decisions and by fresh acts of the legislature. 
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the national system rapidly grows in bulk^ until at 
last it becomes difficult for one individual to acquire 
a full practical knowledge of its contents. And the 
intricacy^ which must necessarily characterize the 
legal institutes of all opulent and enlightened nations^ 
is still further enhanced^ where — as is the case in 
England — their principles, instead of being arranged 
in the simplest and most perspicuous form, are scat- 
tered through a long series of legislative acts and 
judicial decisions, extending through ages, and in 
which it is difficult to separate those rules which have 
been abolished from those which continue in force. 

In this state of things an advantage may be derived 
from a division of labour in the administration of the 
laws, analogous to that which giVes new power and 
precision to the arts of production ; and there can be 
no doubt that the present separation of the common 
law and equity jurisdictions has been preserved by a 
strong, though vague and ill-defined sense of the bene- 
fits that might thence be expected. But, unfor- 
tunately, this separation is not based on any broad, 
scientific, or consistent principle ; it is not calculated 
by a wise distribution of the difficulties of the law to 
increase the skill of the practitioner in each of its 
various departments, and thereby to ensure additional 
certainty, economy, and dispatch in the administra- 
tion of justice. On the contrary, a profound know- 
ledge of the common law is indispensable to the equity 
lawyer; and the advocate at common law is fre- 
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quently expected to arg^e questions depending on 
rales of purely equitable origin. Instead of the 
causes in litigation being divided according to their 
specific objects between the two jurisdictions-- instead 
of each court being endowed with the power of de- 
ciding upon all the merits of every case within its in- 
fluence — one and the same case is but too frequently 
divided between two tribunals, each enabled to em- 
brace a portion of its circumstances, and neither in- 
dependently to adjudicate at once on the spirit of the 
wjiole. 

The causes of this evil are to be found in the his- 
tory oif the origin of our equitable system. 

2. The courts of common law may briefly be de- 
scribed as the ancient civil and criminal tribunals of 
this kingdom — acting upon certain precedents and 
fixed technical principles. 

The jurisdiction in equity is of a later date, and 
was founded to supply certain defects in the courts of 
common law. 

The technical forms and rigorous principles of the 
common law — ^which are traceable to times when the 
landed possessions of the feudal nobility, their re- 
lations to the crown, and their own hereditary de- 
pendants were the chief or only objects deemed 
worthy of the protection of the law — ^were speedily 
found incompatible with a state of society in which 
commerce and the interests of the middle classes 
began to be respected. The expediency of a change 
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was felt even by the common law judges themselves, 
as is manifest from the maxiy important cases in which 
they tried, by the application of a benevolent forensic 
casuistry; to soften the primitive rigour of thdr sys- 
tem into a confomtity with the ^ants and liberties of 
the people. To this* cause is to be referred the decisions 
in favour of thd- emancipation of the serfs, and the- en- 
lightened but unsuccessful efforts 'of Lord Mansfield, 
almost in our own times, to annihilate many of those 
formal rules'of'lfmded property which obstruct the 
Imr course >of justice. But the spontaneous reforms 
in the courts of common law, occasionally quickened 
and extended by the aid of the legislature, were quite 
insufiident to meet the Various cases in which the ex- 
isting law was found daily to operate against the 
plainei^t maxims of justice. With a view, therefore^ 
of redressing this evil*— as early as the reign of Ed- 
ward III.— an authority was confelrred by the crown, 
on one of its great officers, of enquiring into c^ses in 
Which the common law, if strictly pursued, would 
work hardship, and of suspending atid modifying its 
rules according to natural justice. From this officer 
the functions of the modem Chanfcellor are derived. 
Without entering into the historical details connected 
with the origin of the Court of Chancery, a subject on 
which I may refer to the valuable work of Mr. Parkes, 
suffice it to remark, that the ChanceUor of earlier 
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• Parkefi' History of the Court of Chancery, 34. 
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times, though his discretion may have often been 
guided by the rules of the Civil law, does not seem to 
have been formally bound by any other principles 
than the dictates of reason and natural equity ; but, 
that by an insensible, though intelligible, transition, the 
tribunal over which he presided has changed from a 
court of natural, into a court of artificial, equity, fet- 
terred, like those of common law, by previous deci- 
sions and traditionary practice. 

3. From the foregoing statement alone, it might be 
anticipated that the limit of the two jurisdictions are 
loosely drawn, fluctuating, and unsatisfactory. 

Every antiquated system of laws is a strange mix- 
ture of wisdom and absurdity — in some instances 
perfectly agreeable to reason, in others totally at 
variance with the altered condition of mankind ; and 
the defects of such a system are usually remarkable, 
not so much for their magnitude, as for the anoma- 
lous irregularity with which they occur ; they are, in 
fact, for the most part, mere matters of vague and 
capricious detail, which it is impossible to connect 
together by any enlarged and simple principles. 
These remarks apply in a very peculiar manner to the 
English system of common law. 

Now it must be borne in mind, that equity is in its 
very nature a supplement for the imperfections — a re- 
medy for the evils — of the common law. The only 
mode, therefore, of defining the jurisdiction of equity, 
is by an enumeration of the common law mischiefs to 
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which its remedies correspond. Hence it follows^ 
that if these defects are incapable of being classed 
under any comprehensive definition, if they are a 
matter of chance and of caprice, rather than of reason 
— eqoity, which begins only where the common law 
ends, must be a lax and imperfectly defined system. 

This impression will be fully confirmed by an exa* 
mination of the leading branches of equitable inter- 
position. These are divisible under the following 
heads : — Fraud — Dower — Partition — Account — ^Acci- 
dent and Mistake — Discovery — Specific Performance 
— Trusts — Perpetuation of testimony that is likely to 
be lost— Prevention of irreparable injury by injunc- 
tion. 

I shall show— (1.) That the limits of equity, as 
indicated by these definitions, are generally very 
vaguely defined ; and (2.) That these topics are not 
fit subjects of a separate jurisdiction. 

The reader must bear in mind, that it is a general 
principle of courts of equity, that they have no au- 
thority to interpose where the suitor is entitled to a 
remedy in the courts of common law. Yet, strongly 
and authoritatively as this rule is insisted upon, the 
following statement will evince how little it is to be 
relied upon in practice, and how unsettled are the 
boundaries of the equity jurisdiction. 

1. Fraud. — ^Wills of real estate can only be set 
aside for fraud by the verdict of a jury, in a court of 
common law. Wills of personalty may be impeached 
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on this ground only in the Ecclesiastical courts;* 
though in some cases courts of equity have relieved, 
by the clumsy expedient of declaring the executor of 
the fraudulent will a trustee for the next of kin. 
•' In all other instances of fraud, courts of leqtiity 
possess jurisdiction, though it. is acknowLodgad-thftt 
courts of common law haveuconcurrent. authority in 
some casesy and, as is. conjectured, in; all. Such oon- 
current jurisdiction is manifestly irreccMcileable with 
the maxim just adverted to, that equity is founded 
solely on the deficiencies of thedaw^i^ The same re- 
mark applies to the two next heads of equity. 

2, 3. Dower and Partitiou.-^There is no doubt that 
in many cases courts of law possess the power of en- 
forcing a widow's right to dower, and a partition be- 
tween joint tenant^ though in other cases their juris- 
diction is incompetent. But the jurisdiction of equity 
is not confined to those cases in which the common 
law is imperfect, but embraces all instances whatever 
of claims to dower or partition. 

4. Account. — Notwithstanding their disregard of 
the rule in cases of dower and partition, in questions 
of account courts of equity often refuse their aid, on 
the ground that the suitor possesses an adequate 
remedy at law.f 

.' ' 

* 1 Maddox's Chancery, 260. The Real Property Commissioners 
propose, in their Fourth Report, that wills of personalty shall be 
triable by a jury, as wills of realty. 

t Fonblanque on Equity, 14. 
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6. Accident and Mistake.— Equity will, under cer- 
tain circumstances, supply in assurances many formal 
defects which would invalidate them at law. But it 
has not exclusive jurisdiction in all cases of mistake ; 
for instance, money paid under a misapprehension 
may be recovered by an action at law. 

From the foregoing stat^nent an idea may be formed 
of the variableness, inconsistency, and obscurity of 
the criteria ^hich distinguish the respective objects 
of law and equity. It is impossible to point out any 
logical reason why the jurisdiction of equity should 
be concurrent with law in all cases (but two) of fraud ; 
whilst in partition and dower it is sometimes concur- 
rent and sometimes exclusive ; or why, in questions 
of partition and dower, the existence of a remedy at 
law should be deemed no bar to its authority, whilst 
it is admitted to have that operation in matters of ac- 
count. But it is not merely the diversity of these 
rules, of which the suitor has to complain, but their 
uncertainty. For instance, it is doubtful whether the 
law has concurrent jurisdiction with equity in all, or 
only in some cases of fraud. It was for a long time 
doubtful whether equity had any authority in eases of 
dower cognizable at law. It is painful to reflect on 
the multitude of instances in which a claim unques- 
tionably just, and sanctioned by the principles of our 
laws, has been defeated, solely because the applica- 
tion was made to the wrong tribunal ; because the 
most skilful and experienced advocate has found it 
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impossible to distinguish the boundaries d this de- 
bateable land of litigaticm. 

6. Discovery. — ^The c4Mnmon law excludes the tes- 
timony of interested parties ; but in equity the plain- 
tiff may compel the defendant to answer, on oath, the 
written interrogatories in his bill, which embrace the 
case which he attempts to prove. A bill for eliciting 
this discovery may be filed, not only when the ques- 
tion depending is purely equitable, but also in many 
cases at law. A bill may be filed in a court of equity 
for the purpose of eliciting evidence which may be 
employed at the trial in the court of common law. 

This practice of obtaining discovery in aid of the 
common law courts has led to a great extension of 
the equity jurisdiction ; the equity judges having de- 
termined that they have in many instances the power 
of adjudicating on the merits of a case, which was 
originally brought into their courts for the purpose of 
a discovery only. Thus the principle, that equity 
only interposes where the law is defective, has again 
been disregarded, and a new element of confusion 
created. Of the extent of the confusion, an idea may 
be formed from the following passage from an autho- 
rity on the subject : — " There are some cases in which, 
^' though the plaintiff might be relieved at law, a 
** court of equity having obtained jurisdiction for the 

purpose of discovery, will entertain the suit for the 

purpose of relief. But there are certainly other 
'^ cases where, though the plaintiff be entitled to 
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** discovery^ he is not entitled to relief. To strike out 
the distinguishing principle upon which courts of 
equity in such cases have proceeded^ would be^ in- 
'' deed^ extremely useful ; but having given considera- 
ble attention to the subject^. I find myself incapable 
of reconciling the decisions on the subject/'* 
The remaining heads of equity will be more con- 
veniently discussed hereafter. 

* Fonblanque on Equity, vol. ii. 494. 
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CHAPTER II. 

THE DEFECTS OF OUR LAW, BOTH OF REAL AND PERSONAL PROPERTY, IN 
A GREAT MEASURE RESOLVABLE INTO AN UNSOUND DIVISION OF JURIS- 
DICTIONS. 

In the last chapter it has been shown, that the sub- 
jects of equitable cognizance are vaguely and imper- 
fectly defined. I shall now proceed to point out the 
mischievous effects of the separation of the common 
law and equity jurisdictions, in rendering our laws, 
more particularly those affecting real property, unne- 
cessarily intricate and obscure. It will plainly ap- 
pear, that a vast mass of the technicalities which 
deform our system, depend solely on the refined rules 
by which the respective provinces of the common law 
and equity tribunals are distinguished, and that a 
union of these jurisdictions would at once reduce to 
simplicity many of those branches of our law which 
are at present the most subtle and complicated. 

The ground on which a separation of jurisdiction is 
usually defended, is its tendency to diminish the la- 
bour of the legal practitioner, and to expedite the 
dispensation of justice, by devolving the administra- 
tion of one species of legal doctrines on one class of 
lawyers, and another upon a different class. But it 
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will be founds by a close attention to the subject^ that 
the divisicm of jurisdiction, so far from restricting, 
in a great degree constitutes the obscurity of our 
system. 

The dictates of the law itself may, generally, be in 
some degree anticipated by reason ; but the arrange- 
ment of tribunals is often arbitrary, and if founded on 
unsound and antiquated principles — ^by destroying its 
sjrmmetry and logical connection — may render it even 
more difficult to acquire a knowledge of one part of 
the system — ^thus dismembered — ^than to comprehend 
the whole when united. 



SECT. 1. 

Of the Defects and Difficulties in the Law of real Property, which are 
ascrihable to the present Division of the Common Law and Equity 
JurisdiQtic^B, ^d herein^.of— :l. Trusts — ^, Upesp-rS. Contingent 
Remainders — 4. Mortgages — 5. Waste-;-6. Specific Performances 
— 7i Attendant Terms — 8. Leases and Rents. 

1» Ttusts. The artificial intricacy of the existing 
rules on this subject^ is > a forcible example of the 
evfls. attendant on the separation of* our common law 
and equity tribunals* (*' 

Hiere is no branch of law of which the doctrines 
ought to be more simple and intelligible than those 
which regulate the powers and define the duties of 
trustees. Undoubtedly, there are many cases in 
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which — either from the complexity of the title to the 
trust property^ or the multifarious nature of the ob- 
j'ects to which it is directed to be applied — the office 
of trustee collaterally involves an attention to the 
most abstruse and refined technical principles. But 
incidental difficulties of this kind are not to be con- 
founded with the law of trusts in the strict sense^ in 
other words^ with the rules which determine the mode 
in which the responsibilities of trustees are trans- 
mitted to their representatives — the course by which 
their duties may be renounced or fulfilled — and other 
questions of the like description. In the subject of 
trusts^ according to this meaning of the word^ there is 
no inherent obscurity which can justify a high degree 
of technical difficulty in the law ; but such difficulty^ 
where it exists^ may fairly be ascribed to the defec- 
tive provisions of the law itself. 

It has already been stated^ that there are many 
cases of trust in which no real duty is imposed on the 
trustee — in which his functions are merely nominal — 
and that the adoption of a practical distinction be- 
tween such cases^ and those in which the performance 
of actual duties^ and the exercise of an important dis- 
cretion^ are confided to his skill and integrity, has 
been recommended as the most essential step towards 
an amendment and simplification of the doctrines on 
this subject of trusts. Now, to this desirable change, 
the present separation of the conmion law and equity 
jurisdictions, is supposed to present considerable ob- 
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stacles — nay, it has actually been urged — as the most 
forcible argument against the adoption of the change. 

" While/' observes Mr. Tyrrell, " the distinctions 
** between our courts of law and equity exist, I 

fear that it would be impossible to carry into effect, 

in practice, the distinction which has been recom- 
" mended by Mr. Humphreys between active and 
" passive trusts."* 

This remai'k — though intended solely as an objection 
to the proposed distinction between active and pas- 
sive trusts — may, I conceive, with equal propriety be 
used as a powerful reason for the abolition of the 
existing distinction between the common law and 
equity jurisdictions. If the continuance of that dis- 
tinction be inconsistent with the purity and reason- 
ableness of the law, it is most assuredly a ground — not 
for preserving the blemishes of the law — but for cor- 
recting that absurd division of tribunals from which 
they spring, and by which they are perpetuated. 
Other objections made by the same writer to the sug- 
gested distinction between active and passive trusts 
may most properly be adverted to in this place. Con- 
sidering the importance of the question, and the 
weight that is justly attached to opinicms emanating 
from such a quarter, I feel myself bound to enter 
somewhat in detail into his reasonings on tlie subject. 
His objections may be divided into two classes, — Ist, 

• Tyrrell on Real Property, p. &. 
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Those derived from the difficulty of drawing the dis- 
tinction in some cases between active and passive 
trusts. 2d^ Those deduced from the difficulty of 
proving in some cases that a trust — partly active and 
partly passive — has become passive by the perform- 
ance of the acts that constituted the active part of 
the trusty and rendered it necessary to confer an ac- 
tual control over the estate on the trustee. The first 
class of objections are urged as follows :— 

*^ It would often be difficult to determine whether a 
*' trust be active or passive. A distinction (which is 
considered absurd) is now made between a trust to 
pay the rents and a trust to permit the rents to be re- 
'' ceived; the latter is held not to require an estate in 
^' the trustee^ although he, who has no power to prevent 
*^ the rents from being taken^ cannot be said to permit 
" them to be received. A conveyance to A., in trust 
" for B., would be a passive trust ; but would a con- 
*^ veyance to A., in trust to make such conveyances 
** and leases as B. shall direct (which is in effect the 
same thing) be an active trust? Estates belonging 
to partners who are numerous, especially in brew- 
eries and large companies, are usually conveyed 
to some of them, in trust for them all, in order that 
leases or other necessary deeds may be executed 
*^ without the inconvenience of requiring the concur- 
" rence of all the partners." 

To all these instances one simple reply is applica- 
ble. The difficulty of distinguishing between active 
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and passive trusts is purely a difficulty of construc- 
tion — with whicli courts of justice have to grapple in 
interpreting the meaning of all instruments^ and in 
defining the limits of all estates on which they have 
to adjudicate ; it does not exist in any specific form^ 
or to any peculiar extent^ in the subject under consi- 
deration. It mighty indeed^ be advisable to treat, as 
active trusts^ all those in which it is doubtful, whether 
it was or was not intended to invest the trustee with 
power and responsibility; but I humbly conceive, 
that the existence of instances of this description 
affords no reason whatever for placing on the same 
footing — cases, in which no such difficulty of construc- 
tion occurs, and in which it is clear that no responsi- 
bility was intended to be devolved on the trustee. In 
fact, our courts, both of common law and equity, in 
many cases possess no other criterion to distinguish 
a use — (which is a species of nominal or passive trust) 
— frojn an equitable or proper trust, than their im- 
pression of the necessity of an actual estate in the 
trustee, for the purposes of the trust.* 

2. As to the difficulty, in certain cases, of proving 
that a trust — partly active and partly passive — ^has be- 
come passive by the performance of those acts which 
constitute the active part of the trust — Mr. Tyrrell 
adduces several instances to that effect; some of 
which I have extracted : — 

* See Sanders on Uses, sect. 8, 245 — 263. 
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" I entertain considerable doubt whether it is not 
^' almost as objectionable^ in many cases^ to render 
" void active trusts^ when they have become passive, 
*' as to prevent the creation of passive trusts. The 
facility of alienation, and of the proceedings in 
trials at law, relating to real property, depends 
upon having clear and simple evidence of the deter- 
^* mination of estates. There is often much less diffi- 
" culty in obtaining a conveyance of the estate vested 
in the trustee, or in making him a party to an 
action, than in proving that a trust is satisfied. 
'* Where an estate is conveyed to a trustee for pay- 
*' ment of debts or other charges, the courts of law 
'* have no machinery for discovering whether any re- 
*' main which have not been demanded. In equity it 
'^ is determined by the advertisements of the master. 
" When a mortgagee has been in possession, it would 
" be almost impossible, unless by a reference, to 
'^ ascertain whether any balance remained due ; but 
" the accounts are easily taken before the master in 
'' equity." 

The answer to the objection advanced in all these 
cases, is, that it is purely a difficulty of evidence 
which exists — at present — and that it would neither be 
increased nor diminished by the adoption of the doc- 
trine of passive trusts. Undoubtedly in many cases, 
such as have been just enumerated, the concurrence 
of the trustee — ^in sales by the beneficial owner, or in 
actions by him against tenants— would continue of 
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nearly as much importance as at present, in conse- 
quence of the difficulty he would find in procuring 
other proof of the termination of the active trusts — 
the performance of which was preliminary to the com^ 
mencement of his title to the possession. But the 
adoption of the doctrine of passive trusts obviously 
would not — as contended by Mr. Tyrrell — deprive the 
ultimate beneficial owner of the benefit of such con- 
currence in any case in which he is at present 
entitled to it, and in which it would be advantageous 
as a substitute for more expensive proofis. On the 
other hand-^in all those cases in which other evidence 
of the fulfilment of the active trusts is more easily 
obtainable — the beneficial owner would be relieved^ on 
the sale of his property, from the vexation and ex- 
pense of procuring the co-operation of the trustee as 
an indispensable requisite to a complete legal title. 

By the revised statutes of New York, the distinc- 
tion between active and passive trusts is practically 
engrafted upon the laws of that state ; it being de- 
clared, that — where the trustee has a mere formal 
estate, and the whole equitable right to the posses- 
sion and profits is vested in the beneficial owner — the 
latter shall be deemed to have an unshackled title to 
the property, both at law and in equity, and the estate 
of the trustee shall be considered a mere nullity.* 

The same statutes provide against an anomaly of 

* Kent, 303. 
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the English law^ touched upon in the first part of this 
work, by directing, that on the death of a trustee the 
trust shall not descend to his real or personal repre- 
sentatives, but shall be vested in the Court of Chan- 
cery, to be executed according to its discretion.* 

2. Uses. — It has already been observed, that the 
doctrine of uses constitutes the principal source of 
the unnecessary and vexatious intricacy of our laws 
of real property. The chief cause of the obstacles, 
and the fatal errors to which they give rise in the 
transfer of landed estates, is their resemblance in 
form to trusts. The difference between these two 
species of interest is, that trusts are cognizable only 
in equity, while uses are noticed by the common law 
courts ;t the difficulty of distinguishing these two 
species of interests from each other, reduces itself, in 
fact, therefore, to the difficulty of distinguishing the 
nice line of demarcation which separates the two 
jurisdictions. Before the statute of uses — passed in 
the reign of Henry VIII. — uses were in the same 
position as trusts are now — that is, they were disre- 
garded by the common law courts, but enforced by 
courts of equity. The effect of the statute on uses 

• Kent, 305. 

t This is the only practical difference of any importance between 
the qualities of uses and those of ^* passive'' trusts. The latter are re- 
garded in equity in precisely the same light that the former are at 
law. And cases of uses and '^ passive" trusts are both distinguished 
from cases of active trusts, by precisely the same test, viz. — the 
necessity for an estate in the trustee. 
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was very similar to the operation just described of 
the recent legislative measures of the state of New 
York on modem " passive *' trusts — it deprived the 
trustee of his legal right to the property^ and ren- 
dered the interest of the beneficial owner as absolute 
at law as it had previously been in equity. 

This statute^ however^ had only a partial infi>uence 
in rendering the rights of the beneficial owner of land^ 
or other property, held by another person for his 
benefit, cognizable by the courts of common law. In 
consequence of the employment in the act of a tech- 
nical phrase, which applies only to freehold estates, 
the effect of the measure was found to be confined to 
that class of interests — and hence the glaring and 
highly injurious anomaly which still deforms our sys- 
tem — that the very same expressions, which — applied 
to freeholds, give a use, or legal estate, uncontrollable 
by the trustee — ^when used with regard to leasehold, 
copyhold, and personal property, confer only an 
equitable estate on the beneficial owner, and invest 
the trustee with the absolute ownership as far as it is 
cognizable by the common law tribunals. . 

Besides excluding a vast body of trusts from the 
operation of the statute of uses — in obedience to this 
distinction, deduced from the nature of the trust pro- 
perty — still more astute and fantastic subtleties, 
drawn from mere forms of expression, were employed 
for the same purpose. Thus, whilst a conveyance to 
" A., to the use of C," was held to give the legal estate 

E 4 
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to C. — if the deed ran thus, " to A. to the use of B. to 
the use of C./' it was considered that C. was entitled 
only to an equitable estate, and that the legal interest 
remained in B. ! And these rules have been ex- 
panded, during the course of three centuries, into a 
variety of distinctions, which are as useless as they 
are refined and dangerous. Notwithstanding the 
opinion expressed by Mr. Tyrrell, that the law on the 
subject of uses is well settled, I believe it will be 
difficult to find — in the whole history of our legal 
institutions — any one law which has created so many 
unnecessary and disastrous questions; of this, the 
proof exists in the vast body of decisions on the sub- 
ject — more particularly on such subtleties as the 
^' scintilla juris." It is a complete fallacy to con- 
tend, that artificial uses are calculated to meet the 
various contingencies of society. Undoubtedly they 
are calculated to attain this end better than the rude 
system of tenures, of which they were an evasion ; 
but they are not in any respect fitted to accomplish 
the social purposes of an enlightened age, so well as 
more natural assurances, freed from all mystical 
verbiage, expressing the objects of the parties in 
plain and perspicuous language. To defend the pre- 
sent doctrines of uses, because they were originally 
the only mode of enabling individuals to settle their 
estates in a more unfettered way than they could 
have done under the technical rules of tenures — is as 
fallacious as to argue in favour of the abolished 
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forms of fines and recoveries because they were^ till 
lately^ the only mode of barring an entail. 

Nothing can more strongly evince how little the 
existing division of jurisdictions is calculated to pro- 
mote the more easy administration of the law — by 
dividing its difficulties amongst different tribunals 
and different classes of practitioners — than the prin- 
ciples of separation on this very subject. Thus^ though 
uses are the objects of the common law jurisdiction^ 
the rules applicable to .them are of a purely equitable 
nature and origin. "Executory devises" are also fre* 
quently the subject of discussion at common law ; yet 
the principles on which questions respecting them are 
determined are also derived from equity. 

The confusion that prevails in this branch of the 
law would be entirely eradicated by the following 
measures : — 

(1.) By enabling parties to accomplish, by a simple 
form of conveyance, all that they can now attain by 
means of artificial or nominal trusts — ^in which expres- 
sion I include uses or nominal trusts at law, and pas- 
sive or nominal trusts in equity. 

Were this provision adopted, and the rights of 
married women to their personalty reasonably ex- 
tended and protected, artificial trusts would — com- 
paratively speaking — occur but rarely, and the 
remaining cases might be met by the next proposi- 
tion. 

(2.) By rendering all cases of uses and trusts cog- 
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nizable by the same tribunal^ which should be em- 
powered to treat the estate of the trustee as a nullity 
in all cases in which no duty is devolved upon him^ 
or where — though duties were originally imposed upon 
him — the ultimate beneficial owner can prove that 
they have been fulfilled. 

3. Contingent Remainders — Contingent Uses — Exe- 
cutory Devises ^-and Contingent Trusts/^ — ^These in- 
terests—which form the most difficult branch of our 
law — afford, a striking instance of the mischiefs of 
artificial uses ; for it is obvious^ that the refined dis- 
tinctions between contingent remainders at common 
law, and contingent uses, trusts, and executory de- 
vises — which, in fact, constitute the chief obscurity of 
the subject — ^would never have arisen, had the legis- 
lature (at the time it passed the statute of uses) 
enabled parties to effectuate their intentions by a 
simple form of deed, instead of conferring a peculiar 
effect upon conveyances, under the system of artificial 
uses. 

The division of jurisdiction, as regards this class of 
rights, is also a glaring and singular abuse. Though 
all of them — except contingent trusts — are for most 
purposes recognised at law, they are not assignable 
except in equity, and that only when a valuable con- 
sideration passes. 

* See an able and compendious summary of the law on this sub- 
ject in the Third Report of the Real Property Commissioners. See 
Feame on Contingent Remainders. 
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The Third Report of the Real Property Conmiia- 
sioners contains some valuable propositions for the 
amendment of the rules affecting^ this class of interests, 
and the closer assimilation of their qualities to those 
of vested remainders. These suggestions, if adopted, 
would reduce to comparative simplicity a part of our 
system at present proverbial for its obscurity. Pro- 
visions, framed in a similar spirit, and calculated to 
remove many of the principal defects of the law on 
this subject, formed a part of the American legal 
reforms.* 

4. Mortgages. — The law on this subject is one of 
the most prominent examples of the conflicting doc- 
trines which are — ^in many instances — so strangely up- 
held, at one and the same time, and on one and the 
same subject, in the different tribunals of England. 
By the feudal system, the right of pledging his land, 
as a security for a debt, was denied to the land- 
owner, and the only mode in which he could render it 
available, as a means of raising money, was by con- 
veying it to his creditor, on condition — that, if the 
debt were repaid by a certain time specified — the 
land should again revert to the debtor ; but on failure 
of payment, should beconie the property of the lender 
of the money, unconditionally and absolutely. By 
the courts of conunon law — at all times the organs and 
champions of feudal principles— this conditional con- 

• 4 Kent, 273. 
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yeyaoce was^ and still is, construed according to its 
literal import. On default of payment, they consider 
the debtor or mortgagor as barred of all right to the 
land, and the creditor or mortgagee as irrecoyerably 
entitled, however disproportionate may be the yalne 
of the property to the amount of the sum advanced ; 
and the mortgagor, when in possession, may be treated 
as a mere tenant at sufferance by the mortgagee, who 
may accordingly maintain an action of ejectment 
against him, even without the previous formality of 
a notice to quit.* 

These harsh and injurious rules have been entirely 
repudiated by the equity judges, who — ^progressively 
assuming a bolder and more extensive control over 
the decisions of the courts of common law — ^have 
gradually incorporated into our system all the lead- 
ing doctrines of the Civil law on this subject. In 
courts of equity, therefore, the mortgaged estate is 
regarded, not as aliened, but merely as pledged for — 
or charged with — ^the sum advanced, and is, therefore, 
considered to continue the property of the mortgagor, 
subject only to the pajrment of the debt ; and his pri- 
vil^e of redeeming it from this liability, by a dis- 
charge of the incumbrance, cannot be extinguished, 
except by a bill filed in equity by the mortgagee. 
And even this proceeding will not have the effect of 



• See the Notes to Morley and Coote's Watkins. 2 Fonblanque 
on Equity, 255. 
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finally investing the latter with an indefeasible title, 
both in equity and at law, except in cases where the 
payment of the debt has been unreasonably deferred 
by the mortgagor. 

These doctrines were evidently borrowed by the 
equity judges from the Civil law — and when the 
reader contrasts them with the barbarous and op- 
pressive rules of the Common law, which have been 
previously stated — he will probably be led to form 
a more exalted idea of the feelings by which, in the 
middle ages, enlightened men were led to devote 
themselves with so much enthusiasm to the study of 
the Civil law. An acute sense of the rudeness and 
rigour of the feudal maxims, which were then do- 
minant in all European countries— and the noble am- 
bition to foster and protect the germs of civilisation 
amongst their respective nations, by infusing into 
their institutions the enlarged and liberal principles 
of ancient jurisprudence — may, with more justice, be 
pronounced to have been the source of the ardour 
with which this study was pursued, than the mere 
blind and undiscriminating veneration for antiquity, 
so prevalent in those times, and to which it may, at 
first sight, appear imputable. 

It is essential to bear in mind — and to this the 
reader's attention is particularly directed — that the 
equity decisions have not had the effect of abrogating 
the feudal principles of the common law, but merely 
of checking and neutralizing their operation in any 
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given case, in which an application is made to a 
court of equity to prevent the courts of common law 
from carrying them into practical operation. At 
common law, all these principles remain in full force 
in all their original rigour. Thus, our system is de- 
formed by the singular practical paradox of two tri- 
bunals under the same government, acting simulta- 
neously as the organs of antagonist principles. It 
is to this qualified preservation of the old common 
law doctrines that all the defects of the law of mort- 
gages are ascribable — which are the source of serious 
hardship and inconvenience, both to the mortgagor 
and mortgagee. Hence it is that the mortgagor, 
though in the contemplation of equity he has not 
aliened, but merely encumbered his estate, and though 
he may have fulfilled all the spirit of his responsibili- 
ties, may be treated as a mere tenant at sufferance on 
his own land. Hence, too, the liability of a mortgagee 
of a lease to an action for the rent, even before entry 
— ^like an ordinary assignee * — and hence the various 
diflEiculties to which both mortgagor and mortgagee 
are often exposed in suits and conveyances, in con- 
sequence of the mortgagee's interest in the mortgage 
of a freehold, descending at compion law to one, and 
in equity to another class of representatives. 

There is no instance in which the alterations intro- 
duced by the revisers of the American laws are more 

* Roscoe on Evidence, 355. 
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conspicuous for their good seuse and practical wis- 
dom than in their amendments of the law of mort- 
gage. According to the reformed law^ the mortgagee 
is not entitled to the possession of the property at all^ 
in the absence of a special contract to that effect ; 
he is not allowed to recover the land even by an 
action of ejectment. Where there is no express sti- 
pulation for the possession, the new statutes — pro- 
ceeding on the principle, that the mortgage is nothing 
more than a charge on the property — provide^ that he 
may file a bill in equity to have the land foreclosed 
or sold, in satisfaction of his debt ; and to this remedy 
he is confined. The ground on which the action of 
ejectment was abolished in such cases, is stated to be, 
that not being a final remedy y it was vexatious, and 
the possession under it naturally terminated in a liti- 
gious matter of account, and the deterioration of the 
premises.* 

Another blemish in our laws is also removed — the 
equity of redemption of the mortgagor being rendered 
liable to creditors. 

It will be perceived, that the effect of these mea- 
sures is, in fact, nothing less than a total annihila- 
tion of the common law doctrines, and of the common 
law jurisdiction on the subject of mortgages ; those 
securities being uniformly and consistently treated as 
mere charges or pledges, and the claims of the mort- 

• Kent, 150, 151. 
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gagee, like those of the mortgagor, rendered cogniza- 
ble in courts of eqnity only. And thus, as regards 
this particular subject, a union of jurisdiction is 
effected, precisely like that contended for in this 
volume. 

5. Waste. — The subtle, technical, and numerous 
rules which separate the respective powers of courts 
of law and equity, in protecting the owner of a rever- 
sionary interest, in land, from waste, by a temporary 
occupier or owner, are a strong illustration of the 
position contended for in this chapter. But the sub- 
ject has been so folly discussed, that I cannot enter 
upon it with advantage or propriety.* It is sufficient 
for me to observe, that it appears frivolous to render 
waste as such — much more any particular species of 
waste — a branch of a separate jurisdiction ; every tri- 
bunal ought to be endowed with the power of protect- 
ing from spoliation every species of property that falls 
within its cognizance and authority. 

In the American doctrines on the subject of waste, 
the reader will find an interesting example of the 
mode in which laws become changed, by the altered 
circumstances of the community in which they pre- 
vail. Thus, in North Carolina, the strict rule of the 
English law against felling timber is disregarded, and 
it is held not to be waste to clear tillable land for the 
support of the tenant's family, though the timber be 

* Humphreys on Real Property. 
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destroyed in clearing. In Virginia^ also^ the English 
rule is relaxed ; and a tenant in dower^ in working 
coal mines already opened^ may penetrate new seams 
without being chargeable with waste. 

6. Specific Performance. — The present state of our 
law respecting sales of real property^ is characterized 
by anomalous, and, indeed, by unjust rules. Thus, 
while the vendor may recover his purchase-money — 
either by an action at common law,* or by a bill in 
equity for a specific performance — the purchaser has 
no other means of enforcing a conveyance than a bill 
in equity. He may, indeed, bring an action at law 
for damages for breach of contract ; but the damages 
would, in that case, be confined to the purchase-money 
he has paid, interest, and the cost of investigating the 
title. He is allowed nothing for what is termed the 
" fancied goodness of his bargain.f" This rule— by 
enabling one party to recover the specific object of 
his contract in a court of common law, while it with- 
holds that privilege from his opponent— evidently 
operates unequally ; it is, also, an extremely falla^ 
cious view of the subject to treat the re-payment 
of the purchase-money— in all cases— as a just and 
sufficient compensation to the buyer for the loss of 
his purchase. All sales are founded on ideas of 
mutual advantage, and it is absolutely impossible to 
form a correct view of all the motives that lead to the 

• Roscoe on Evidence, 149. t lb. 152. 
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inyestment of money ia land or other property; 
vicinity, association, and, above all speculative 
opinions, as to the probable turn affairs may take, 
often give to the subject of sale, not only a fancied 
but a real value, for which the highest market price is 
no equivalent. As a general rule, every contracting 
party is, in fairness, entitled to the object stipulated 
for—in the first instance— and damages ought never to 
be awarded except as a substitute, and that under 
very peculiar circumstances. Our courts of equity, 
however, proceed upon the opposite principle, that a 
suitor is, prim& facie, entitled only to damages which 
the courts of common law have the power to assign; 
and, that a special case must be made out to warrant 
their interposition in enforcing a specific performance. 
But the most objectionable part of the law, re- 
lating to the sale of land, consists in the division of 
jurisdictions—which allots the powers of awarding 
damages, and of decreeing performance to two dis- 
tinct tribunals ; whereas, it is perfectly obvious, that 
in many instances it is extremely diflEicult to deter- 
mine, which of these two remedies ' most effectually 
meets the bearings of the case, and, that it is indis- 
pensable, therefore, to the satisfactory administration of 
justice, that the discretion of dispensing either remedy, 
according to the merits, should be lodged in one and 
the same tribunal. In the state of Pennsylvania, these 
functions of law and equity are combined in one 
jurisdiction, and we have every reason to believe. 
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that this arrangement has been attended with the 
happiest results.* 

7. Terms attendant. — At law, a term of years may 
be set up as a bar to a trial affecting the inheritance. 
Lord Mansfield attempted to break through this rule 
by deciding--^tiiat the term should not be allowed to 
operate as an obstacle where it was held in trust for 
the, defendant, or where the plaintiff submitted to 
claim, subject to the term.t This liberal principle 
was, however, deemed by subsequent common law 
judges an encroachment on the province of equity,^: 
and the suitor is now compelled to file a bill in equity 
before he can get rid of this formal impediment. This 
objection would, of course, be overruled at once by a 
court embracing both the law and equity of the case. 

The use that may — in consequence of these narrow 
rules — be made of old and merely formal terms (tech- 
nically called attendant terms) in giving an undue 
preference to subsequent over prior incumbrances — 
has long been a great reproach to our law — ^but it is 
probable that the mischief and chicanery that have 
hence arisen will soon be extinguished by the esta- 
blishment of a register; determining the priority of 
each incumbrance by the date and priority of its 
registration. § 

* Laussat on Equity in Pennsylvania. 

t 1 Term Reports, 758. t 2 Term Reports, 698. 

^ See 4 Kent, 93. A register has been tried in America, and 
with perfect success. The high authority of Judge Kent is decidedly 
in favour of the measurfe« 

f2 
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The history of the law on the subject of terms is, 
however^ full of instructive instances of the practical 
impossibility of keeping up that division of jurisdic- 
tion which is feigned to be so accurately preserved. 
The above-noticed decisions of Lord Mansfield have 
been unsparingly denounced by his successors as a 
violation of the sacred line of demarcation — and the 
common law judges have frequently declared them- 
selves incompetent to notice the equitable bearings 
of any case— judicially ignorant of all the decisions 
that have been pronounced in courts of equity, from 
the time of Lord Nottingham to that of Lord Eldon ! 
It is, nevertheless, perfectly manifest, that, in sanc- 
tioning the principle that, in suits between a trustee 
and a beneficial owner, the surrender of a term is to 
be strongly presumed against the trustee * — and also 
in more recent cases on the doctrine of surrender f — 
they have been guided purely by an attention to the 
equitable objects of the term — and the equitable rela- 
tions of the parties. The same observation is equally 
suggested by those cases in which courts of common 
law have entered into equitable objections to title in 
an action by the vendor of land to recover his pur- 
chase money. J 

8. Leases and Rents. — There is no subject on which 
the law is more superfluously voluminous than this : 

• Cowp. Rep. 46. Doug. Rep. 721. 

t Doe and Hilder, 2 Barn, and Aid. 710, 783. 

X 5 Taunton, 625. Roscoe on Evidence, 150. 
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it seems that a proportionate rent for the time of his 
occupation may^ in almost all cases^ be recovered 
from the tenant. But the jurisdictions and forms of 
proceeding by which payment may be enforced vary 
in the most perplexing manner — according as the suit 
is instituted by the original lessor — or by his repre- 
sentatives of different kinds — the character in which 
the occupier of the land holds^ whether as immediate 
lessee^ assignee, &c. and other circumstances ; some- 
times the remedy exists at law — sometimes in equity 
— in some instances it is given by the ancient com- 
mon law ; in others, again, by statute. The creation 
of one simple remedy for all persons entitled to the 
rent, and obtainable in a court uniting the law and 
equity jurisdictions, would annihilate at once a mass 
of useless and pedantic distinctions.* 

The preceding analysis of some of the most im- 
portant branches of the law of real property— how- 
ever brief and cursory — will probably suffice to convey 
to the reader's mind the conviction I have endea- 
voured to impress, that the most prominent anomalies 
of this branch of the law are, in fact, mere emana- 
tions from an unwise separation of jurisdictions. 

* It would be quite impossible in this work to enter into this sub- 
ject at any length. I may refer, therefore, to the notes to Williams's 
Saunders, and 1 Fonblanque on Equity, 383. 
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SECT. II. 



Difficulties created in Miscellaneous Branches of Law, by the Separa- 
tion of Jurisdictions, and herein, of — 1. Constructive Trusts.—* 
2. Account. — 3. Partnership. — 4. Accident — 5. Mistake. — 6. As- 
sets. — 7. Injunction. — 8. Perpetuation of Testimony. 

Having briefly pointed out the species of influence 
which the separation of law and equity has exercised 
over our laws of real property — I now proceed briefly 
to advert to a few other topics of equitable authority 
— and, I believe, it will appear, that, with regard to 
these instances also, the influence of this separation 
is by no means of a less pernicious description. 
Many of the heads of equity are so completely mat- 
ters of mere trifling circumstance and detail, that 
I must plead the inherent confusion of the subject 
itself as an apology for the desultory and miscella- 
neous nature of the following observations : — 

1, Constructive or fictitious Trusts. — Trusts are 
generally supposed to have been the first subject of 
the Chancery jurisdiction *, and we frequently find 
the authority of the court extended by a forced appli- 
cation of its doctrines on the subject of trusts, to cases 
in which the position of the parties is of a hostile 
rather than of a confidential character. Thus, where 
a fine has been levied by a lunatic f — a fraudulent will 
of personalty % proved in the ecclesiastical court— ^r 
where a person has purchased an estate with the 

• Fonblanque, vol. ii. p. 1. t Idem, v. i. 53. X Idem, v. i. 71. 
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money of another* — ^in these^ and many similar cases, 
courts of equity adopt the fiction that the party bene* 
fitting by the fraud is a trustee for the person properly 
entitled — and treat him as such. 

While it is admitted, that by this adoption of a 
forced analogy, the ends of justice have, in many 
instances, been attained — ^it mudt, at the same time, 
be obvious, that there is no difference in principle 
between cases of this description and those of ordi* 
nary adverse interests — and that to class them, as 
trusts, within the range of equitable interference, is 
to add another element to the confusion which hangs 
over the limits of the jurisdictions. 

2. Account — ^It is laid down in the authorities, 
that it is not every case, where the defendant owes 
more to the plaintiff, that forms a ground for a bill in 
equity for an account. There must be mutual de- 
mands ; a series of accounts on one hand, and a series 
of payments on the other — and not merely one pay- 
ment and one receipt— and if the subject be matter of 
set-off f at law, and capable of proof, a bill cannot be 
sustained. % Again, the power of opening a settled 
account for fraud or mistake, is peculiar to courts of 
equity. § 

C!ourts of equity will decree an account of ore dug^ 

• Humphreys on Real Property, 19. 

t As to set-off at law> see Roscoe on Evidence, 273» 

t 6 Vesey, 136. 

§ 1 Fonblanque on Equity, 15. 2 Atk. 112. 
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because the working of a mine is a '^ kind of trade* ;'' 
but where a rightful owner of land has been dispos-^ 
sessed of the rents and profits, it will not decree an 
account in his favour — his remedy is at law.f To 
this last rule, again, there are exceptions in favour of 
infants and dowresses — on whose behalf equity will 
enforce an account of mesne profits.}: Again, it is a 
general rule, that equity will not decree an account of 
mesne profits where the subject matter of account is 
cognisable at law. But this rule has been also de- 
parted from on the vague ground of '^ public con- 
" venience,"§ 

In reprobating such vicious technicalities as these 
— it is not necessary to contend that they are abso- 
lutely unintelligible to the learned— it is quite suffi- 
cient to observe that they are not only utterly worth- 
less, but frequently positively perilous. There is no 
doubt, that their obscurity does continually lead to 
applications to the wrong tribunal, and the most fair 
and honest suitor may be betrayed by them into 
the expense of an unsuccessful Chancery suit ; unsuc- 
cessful—not because there is any doubt as to his 
claim — but because he has urged it in the wrong 
place. Instances of this kind are repeatedly oc- 
curring. || The question then is, what is the good 
produced which may be put forward as a compensa- 

• 1 P. Wms. 409. tlCh.Rep. 17. 1 Fonblanque on Equity, 14. 
t 1 Fonblanque on Equity, 157. 2 Bro. 269. § 3 Atk. 336. 

6 Vesey, 136. 3 Maddox, 203. 
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tion for this evil ? The accurate preservation of the 
limits of the two jurisdictions. But for what object 
is that division kept up, but for the simplification of 
the law ? Whereas, in this— as in the instances be- 
fore produced— the confusion of the law springs mainly 
—if not solely— from the separation of tribunals. It 
is manifest, that the jurisdiction in matters of ac- 
count ought not to be made a head of distinct juris- 
diction—but to be attached as a mere incident to the 
authority possessed by the tribunal having judicial 
dominion over the subject matter of the account. 

2. Partnership.— The most common cases of bills 
in equity for an account are in cases of tithes, part- 
nership, and against executors and administrators for 
the administration of the assets of deceased persons. 
The first source of litigation will be extinguished by 
a commutation of tithes; to the responsibilities of 
executors I have previously adverted. The expense, 
which suits between partners involve, springs mainly 
from this — that courts of equity are the proper tri- 
bunals for questions of this nature. Now, in addition 
to the scale of costs in equity suits generally, being 
higher than in actions at common law, it must be 
borne in mind that questions of account are contested 
chiefly in the Master's offices — the most ill regulated 
branch even of the Court of Chancery.* Hence it is. 



* For an account of the mode of proceeding in these offices, see the 
Evidence of Mr. Foster before the Chancery Commission, 262. To 
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that the general abases of our system of equity, its 
slowness, its cost, its imbecility, press with peculiar 
force on persons possessing an interest in partnership 
property. For this reason, it appears to me, that a 
general reform in our tribunals is alone wanting to 
secure the just protection of this class of rights. A 
useful article on this subject, recently published in 
the Westminster Review, contains the following sug- 
gestions, which are deserving of consideration* : — 

'^ An amendment of the system of arbitration/' 
^' That where the parties cannot agree on an arbi- 
*^ tration, the matter may, on a summary petition, be 
'' referred to a Master in Chancery, or that the court 
of review in bankruptcy may be charged with all 
matters of dispute in partnership cases; it is 
'^ added, that this court has a class of officers, the 
'^ official assignees, to whom matters of account 
*^ might be conveniently referred." 

The law of partnership is also deformed by a division 
of jurisdiction, on the unreasonable principle, that in 
case of the death of a partner, his interest in the con- 
cern, though it passes in equity to his representatives, 
survives at law to his copartners.f This, like similar 
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the bad arrangement of the Master's offices must he added, the 
necessity existing at present of making all partners parties to suits 
affecting the firm. 

• Westminster Review, January 1834, page 70. 

t 2 Vem. 292. 3 Vesey, jun. 369. 
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doctrines^ has been attended with much circuitous and 
unsatisfactory litigation.* A great cause of difficulty 
likewise exists in the different roles adopted at law 
and in equity^ with respect to the right of ** setting off'' 
joint and separate debts against each other.f 

4. Accident.-^THna head of jurisdiction is in all 
cases objectionable^ either as unnecessarily interfering 
with the discretion and contracts of individuals, or as 
unfit to form a branch of a separate system of tri- 
bunals. It seems open to the second — (perhaps to 
the first) — objection in those cases in which a landlord 
having reserved to himself a right of re-entry on non- 
payment of rent at a certain day — and the right 
having accrued at common law, in consequence of the 
tenant's default — equity enables him to avoid the con- 
dition by payment of the rent at a subsequent time. 
Supposing the tenant, in the foregoing iastance, to 
have justly forfeited his term, no tribunal ought to 
interpose— assuming, however, that he has not pro- 
perly incurred a forfeiture— it is an intolerable hard- 
ship that he should be exposed, on so simple a case, 
to the necessity of appealing to a distinct tribunal to 
enable him to defend himself against the common law 
rights of his landlord ;— the landlord's right of entry, 
in such cases, ought either to be protected or consist- 
ently discountenanced ; the same rule on the subject 
ought to prevail in eyery tribunal in the kingdom. 

* See 5 East, 261. t 3 Vesey, 248. 3 Merivale, 618. 1 Buck. 125. 
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Similar remarks apply even more strongly to other 
cases. At common law, the penalty of a bond is con- 
strued according to its literal meaning, and on a 
breach of the condition, the whole penalty is consi- 
dered to have become forfeited to the creditor.* But 
courts of equity, restricting him from recovering the 
full penalty, limit his claim to a fair amount of da- 
mages to be assessed by a jury. Now, here again, 
what a waste of the public time— what an oppression 
to the suitor ! What pretence can be suggested, why 
so simple a defence should not be admitted at once 
by a court of common law-— instead of the defendant 
being driven into a court of equity to obtain the recog- 
nition of those notorious equitable rights, of which so 
profound an ignorance is— thus absurdly, thus fantas- 
tically—professed at Nisi Prius ? 

Again — where a bond has been lost, a court of 
equity will afford relief, and— on proper evidence 
being adduced— will place the party in the same posi- 
tion as if the instrument were in his possession. Ob- 
viously, nothing can be more unreasonable than to 
treat a case like this as a proper subject for the auxi- 
liary influence of an extraordinary tribunal ; it is alto- 
gether a mere question of evidence. If, in cases 
where a bond has been given, it be unreasonable to 
admit any inferior evidence of its contents than the 
instrument itself— that principle should not be in- 

* 1 Maddox's Chancery, and other cases there cited. 
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fringed in one court more than another — if, however, 
jt be expedient that inferior evidence should be allowed 
as a substitute for a lost bond, a court of equity is not 
a more proper— in its present constitution it is a less 
proper— tribunal to appreciate such evidence than a 
court of common law. 

The inference, therefore, is, that the authority exer- 
cised by courts of equity, in cases of accident, ought 
to be united to the common law jurisdiction. 

5. Mistake. — ^This branch of equitable interference 
is open to remarks similar to those which have just 
been made on equitable relief in cases of accident. 
Either the authority possessed by equity on the sub- 
ject of mistake ought not to exist, or it ought to be 
devolved upon the courts of common law.* To exem- 
plify this by a few common instances — 

Where an instrument is imperfect for want of some 
formality which would vitiate it in a court of common 
law, equity supplies the defect, and endows the instru- 
ment with the same legal efficacy as if the omission 
had not occurred — as, for example, where a feoffment 
is imperfect for want of livery— or where a power has 
been irregularly executed. Now, it may be asked, 
are formalities of this kind essential, or are they not ? 
If they are essential, it is unjust to supply them— if 
they are not essential, there can be no necessity for 

* This term is not to be understood as applying strictly to the 
present courts of common law, but to tribunals formed to embrace 
a united system of law and equity as recommended in this work* 
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supplying them— there can be no reason why courts 
of common law might not at once over-rule any objec- 
tion founded on the absence of such requisites. In 
every view of the question, therefore, an application 
to a court of equity to supply these forms is a super- 
fluous technicality, as expensive to the suitor as it is 
derogatory to the true dignity of our tribunals. Where 
articles have been* entered into previous to marriage, 
and a settlement executed, professedly in pursuance 
of the articles^ but not conformably to them, equity 
will cause a settlement to be executed in accordance 
with the articles. In this case, again, the interposi- 
tion of equity is clearly a work of supererogation. 
If it be assumed that the articles in such cases ought 
to prevail over a settlement inconsistent with them— 
and the articles are clearly contradictory to the set- 
tlement—nothing more seems ilecessary than a simple 
recognition of the paramount authority, both at law 
and in equity, of the articles as such.f 

6. Assets. — ^The property of a deceased person is 
distributable, on different principles, among the par- 
ties interested, according as it consists of legal or 
equitable assets— these two different classes of inte- 
rests being generally distinguishable by the tribunal 

* Fearne on Contingent Remainders, 66. 

t The practice of courts of equity is full of useless and expensive 
forms of this kind. Thus, on a decree for a partition, the joint 
tenants are directed to execute conveyances, an act, of course, purely 
involuntary, and therefore superfluous; instead of the court com- 
pleting the partition at once by its decree. 
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in which they are properly cognisable. But, on this 
subject, a singular anomaly exists, which may be ap- 
propriately noticed here— a trust estate, being by 
statute legal assets— though for ordinary purposes 
it is purely a creature of equity. There is clearly no 
reason why legal and equitable assets should be di- 
vided in a different manner amongst creditors— in 
practice, therefore, the distinction between them is 
not only useless, but objectionable.* 

7. Injunction. — ^The power of protecting property 
from waste, by injunction, ought to belong to every 
tribunal, as regards the interests within its authority. 

8. Perpetuation of Testinumy. — With regard to 
this power, at present peculiar to courts of equity, 
the same remark is applicable. 

Recapitulation. — The leading topics of equitable 
interposition have now been examined ; and, I trust, 
it has been satisfactorily shown that they are not only 
dimly and imperfectly defined, but that, from their 
very nature, they are not fit subjects of a distinct 
jurisdiction; that it is unreasonable that damages 
for breach of a contract should be awarded by one 
court, and the performance of its provisions enforced 
by another— rather than the question of damages or 
performance being left to one tribunal with power to 
award either according to the justice of the case—that 
it is unreasonable, that fraud, accident, and mistake, 

* Humphreys on Real Property, 510. 
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which are matters depending purely on evidence- 
mere circumstances — should be made the grounds of a 
distinct jurisdiction, and— that it should be necessary 
to resort to a separate tribunal to neutralize instru- 
ments, which, if tainted with fraud, ought to be re- 
jected by every tribunal ; or to uphold instruments, 
which, if defective from mere mistake, ought to be 
received by every tribunal; that it is inexpedient 
that matters of account which— independent of the 
legal principles involved — are for the accountant 
rather than the judge, should be turned into a formal 
head of a separate system of equity. But the reader 
will recollect— for, I trust, it has been clearly shown — 
that even these definitions fail us when we try them 
in practice, and that— the jurisdiction in equity in 
reality applies not to all— but merely to a portion of 
the cases that are embraced in the meaning of such 
words as " account, accident, fraud," &c. 

I am fully sensible that there are technical reasons 
by which these arrangements may be defended, but 
the question is not as to their technical consistency, 
but to their general expediency— and their expediency 
must depend on their tendency to save expense to the 
suitor— to diminish the toil of the lawyer, and conse- 
quently to accelerate the course of justice. Now, it 
is perfectly obvious, that nothing can serve more 
efiectually to retard the progress of a suit, than the 
necessity of splitting it into two fragments, for the 
adjudication of two distinct courts — nothing can 
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create a greater waste of time and expense than the 
necessity of appealing to two judges^ and of employ- 
ing two sets of advocates upon one simple case — yet 
such is the inevitable consequence of making mere 
incidental circumstances^ such as '^ fraud and mis- 
take^" the basis of a distinct jurisdiction. 

As before remarked^ the division of jurisdiction has 
no tendency (as is sometimes imagined), by concen- 
trating his faculties on a part of the law^ to increase 
the skill and accuracy of the practitioner in each indi- 
vidual branch of the profession. This effect is not to 
be expected where the burden of knowing the whole 
law is still thrown on every lawyer, when the solution 
of the question— to which tribunal any given case 
must be referred, depends on insignificant circum- 
stances—where the rules which regulate the division 
of jurisdictions are so fickle, so shadowy, and so evan- 
escent, as to constitute in themselves a leading source 
of the obscurity of the whole system. 



SECT. III. 

A Separation of Jurisdiction on Matters of pecuniary Interest neces- 
sarily a Source of Fraud. 

But it is not merely from the difficulty of defining 
the precise limits of their respective powers, that the 
separation of law and equity is objectionable. It 
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must be borne in mind^ that causes do not often turn 
upon some single isolated right or doctrine^ but on 
conflicting claims and jarring pretensions. A plaintiff 
may institute a suit in a court of common law for a 
debt purely of legal cognizance; and if the defendant 
join issue simply on the fact^ whether the debt be due 
or not, the question does not, of course, travel beyond 
the province of Nisi Prius. But suppose the de- 
fendant to have — or pretend to have — a set-off to this 
demand — ^which can be noticed and enforced only by 
a court of equity — ^what, then, becomes of the barrier 
between the jurisdictions, and of what value are the 
astute distinctions on which it rests? The cause 
necessarily wanders from court to court — and the 
division of jurisdictions, however plausible in theory, 
proves in practice to be nothing more than an engine 
by which wealth and fraud may domineer over inno- 
cence and justice. To take a simple case : An action 
is brought upon a bond for which no consideration 
was given ; now, though the want of consideration 
maybe technically urged in answer to an action upon 
a bill of exchange even at law— as a defence to an 
action upon a bond, it can only be made available 
through the medium of a court of equity. The de- 
fendant in this case, therefore, must necessarily either 
incur the expense of an equity suit or succumb to an 
unjust demand. In such a case as the foregoing, it 
is obvious, that an opulent plaintiff might reasonably 
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calculate on exhausting the resources, or the moral 
courage of a poor opponent, and forcing him into 
submission, to extortion, rather than encounter the 
horrors of a Chancery suit. This is not a mere spe- 
culative evil, it is of frequent occurrence. 

On the other hand, nothing is more common than 
for fraudulent defendants to procrastinate or frustrate 
a suit instituted against them in a court of common 
law, by filing a bill in Chancery, pretending — on 
grounds they well know to be purely fictitious — that 
they possess an equitable answer, and praying that 
the proceedings at common law may be suspended by 
injunction. My attention has recently been drawn to 
a case, which is a remarkable instance of this kind of 
speculative chicanery. 

An action was brought to recover the amount of 
a debt due on bills of exchange— -it was a serious 
sum. The notice of trial had been given. The 
attorney for the defendant determined upon a bill for 
an injunction. He had no case whatever; but in- 
structions were sent to counsel, and a bill in equity 
drawn accordingly, for the purpose of delay. The 
equitable defence set up was, that the consideration 
given for the bills of exchange consisted of certain 
cotton goods which had been shipped to America, 
and on their arrival found to be mildewed — and un- 
saleable, in consequence of bad packing. The whole 
bill was a tissue of gross falsehoods — the goods had 
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never been sent out of the kingdom at all ! However^ 
it answered its purpose — the action at common law 
was stayed till after the assizes, and in six weeks the 
defendant failed^ which effected the ruin of the cre- 
ditor in question ! 



CHAPTER III. 

OF THE SYSTEM OF PRACTICE IN COURTS OF EQUITY. ITS DEFECTS 

ARISE ENTIRELY FROM THE EXCLUSION OF ORAL TESTIMONY. 

The expense of proceedings in Chancery is un- 
doubtedly^ in a great degree^ ascribable to the nu- 
merous sinecures * with which the court abounds^ and 
the exorbitant fees levied on the suitors by the dif- 
ferent officers of the court f But these are evils 
which — whatever may be their extent and magnitude 
— admit of so simple a remedy^ that it would be 
needless to advert to them at any length ; indeed^ 
since the date of the Chancery Commission^ many 
useful reforms have been introduced in the details of 
Chancery practice^ more particularly by the present 
Lord Chancellor. But the question that demands 
consideration is^ whether — assuming all gross and 
palpable abuses redressed — all superfluous costs 
retrenched — the characteristic peculiarities of equity 
as a system are not incompatible with a rational^ 
expeditious^ and economical administration of justice. 

* Miller on the Civil Law. 

t See the Evidence of Mr. Leake, Memher for Mabneshury, before 
the Chancery Commission ; whence it appeared that the greater part 
of the costs in a Chancery suit were occasioned by the enormous 
amouut of these payments ! 
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These peculiarities^ whether of pleading or of proof, 
will all be found, when closely examined, to spring from 
the exclusion of— and to reduce themselves into sub" 
stitutes for-^tiie system of oral bxamination.* 

It is the object of the following pages, to show that 
the exclusion of parol evidence is not only incom- 
patible with the effectual investigation of truth, but 
the fundamental and primary cause of that expense 
and delay for which the Court of Chancery is pro- 
verbial. 



SECT. I. 

1. Rules of Evidence in Equity in one respect superior — Courts 
of Equity receiving, while Courts of Common Law reject, the 
Evidence of the Parties to the Suit. — 2. Inferior efficacy and 
superior Cost of the Equity System of written Evidence as com- 
pared with the vwH voce Examinations of the Common Law Courts, 
and herein — 3. Of the Bill and Answer, as Substitutes for the 
Oral Examination of the Parties. — 4. Of the written Evidence of 
other Witnesses, as a Substitute for their Oral Testimony. 

1. The narrow rule of the common law^ which 
excludes the testimony of interested parties, is un- 
doubtedly objectionable, as are many other of our 

* On this subject I beg to quote the language of Mr. Parkes, in 
whose opinions I concur. 

" The author, with the opinion he has maturely and confidently 
" formed, from long experience and reflection, on the practice of the 
" court, considers any minute exposition a work of supererogation — 
** because he is persuaded that no real remedy for the present evils 
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technical principles^ tending to narrow the limits of 
receivable evidence * ; and there can be no question^ 
that the rule of courts of equity— which empowers the 
plaintiff to examine the defendant by bis bill^ and the 
defendant to examine the plaintiff by a cross billf — 
has often enabled an innocent party to obtain admis- 
sions from his opponent^ without which, he would 
have possessed no evidence to resist a case originating 
in the grossest chicanery and fraud. 

2. But though courts of equity have improved upon 
the rules of the common law — in admitting a species 
of evidence which is improperly rejected by the latter 
system — the mode in which testimony is taken in 
equity> viz. in the form of written or documentary 
evidence, is equally ill suited to promote a severe 
scrutiny of the facts of the case, and a fair and econo- 
mical dispensation of justice. 

3. The Bill and Answer.— The bill is the plaintiff's 
written examination of the defendant— the answer, 
the defendant's reply. These forms are productive of 
greater expenoe, and are a worse means of eliciting 
truth than a vivd voce examination of the defendant. 



" of the equity jurisdiction exists — ^but in the general substitution qf 
** public yiy& yoce testimony for the present system qf secret written 
" evidence," Parkes's History of the Court of Chancery, 453. 

For a detailed view of the defects of Chancery procedure, see 
Mr. Vizard's Letter to W. Courtenay, Esq. 

* See Bentham on Evidence. 

t Chancery Commission, 154. 

64 
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1. They are productive of expense. The inordi- 
nate length to which these pleadings are commonly 
spun out, and the expense thence ensuing to the 
parties, are one of the sources of the costliness of 
Chancery proceedings ; and attempts have frequently 
been made, both by authoritative orders of the court 
and by intelligent writers, to point out limits within 
which they might be restricted. All these efforts have, 
however, hitherto proved, and it is quite plain that 
they must continue to prove, unavailing, when it is 
borne in mind that the bill and answer are, in fact, 
nothing else than a written cross-examination of the 
defendant by the plaintiff. Now, it is manifestly 
quite impossible to confine the statements, the charges, 
and the interrogatories of the plaintiff by any fixed 
rule, without virtually depriving him of his privilege 
of cross-examination. The proper way of judging of 
this is by adverting to the principles on which the 
practical efiicacy of an oral cross-examination — as a 
means of eliciting truth from a reluctant witness— is 
well known to depend. How often does it happen — 
(so fluctuating, so unequal, and so capricious is the 
power of fear, of shame, and moral principle on the 
human mind !)— that the same witness— who will not 
hesitate at falsehood when a question is put to him 
in general terms— if pressed with importunity, and 
goaded and alarmed by repetition and detail, will 
disclose the whole truth without reservation. Now, 
though it be perfectly true that, in nine cases out of 
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ten^ the taatology of a bill in Chancery is quite unne- 
cessary for this purpose ; still, in the tenth case^ it 
may be the means of wringing the truth from an 
unwilling diefendant, of eliciting a discover^ decisive 
of the whole merits of the case. It is equally certain, 
that we have no means whatever of distinguishing 
such a case from those of ordinary occurrence— and 
that it is quite impossible, therefore, to curtail these 
pleadings by any settled rule that can be defined in 
legislative enactments or judicial orders. 

The adoption of the practice of cross-examining 
the defendant orally is, consequently, not merely the 
only efficient— but the only practicable remedy for the 
expense of Chancery pleadings.* 

2. The bill and answer are a worse means of eliciting 
truth than an oral examination of the defendant. It 
is universally acknowledged, that the system of writ- 
ten evidence offers a dangerous temptation to perjury 
and fraud even to an ordinary witness, whose feelings 
or interests identify him, though in a very slight de- 
gree, with one of the litigating parties— but how 
much more powerfully must this temptation operate 
on the minds of a party vitally interested in the ques- 
tion at issue! Our law, however, exhibits on this 
subject a strange inconsistency, and a strange devia- 
tion from principle. In a court of Nisi Prius, the most 

* Were this change adopted, it would still be necessary to file the 
'^ stating part" of the bill, which contains a statement of the nature 
of the plaintiff's claim. 
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unsuspected, the most disinterested witness must pass 
through the fiery ordeal of a cross-examination ; while 
in our courts of equity, not only are ordinary wit- 
nesses free from this rigid but reasonable scrutiny, 
but the defendant himself, the party interested— the 
party accused enjoys a like exemption ! Instead of 
being examined in open court by hostile counsel, and 
without time to prepare himself by his own reflections 
or the promptings of friends, all the questions are put 
to him in writing ; he has leisure to exert his cunning 
on the fabrication of a false and fraudulent reply— 
which is eventually cast into due technical form by 
his counsel, who, with professional skill, may ex- 
clude all admissions calculated to afiect his interests, 
expose him to costs, or injure him in any way. 

It must be plain, therefore, that the bill and answer 
are not only more expensive, but less efficient for the 
investigation of truth than oral testimony.* 

2. Of the written Evidence of other Witnesses as a 
substitute for their Oral re«ttiho«y.— The evidence of 
other witnesses (than the parties to the suit) is given 
in writing, either in the shi^ of written affidavits, or 
of answers to written interrogatories. The objections 

* The grounds on which, in this instance, parol' is superior to 
written evidence, are so obvious, that I have not thought it necessary 
to fortify myself by authority. I may, however, refer to Miller, 189, 
and Mr. Bickersteth's evidence, at p. 154 of the Chancery Conmiis- 
sion, for a particular enumeration of all the difficulties that arise under 
the present system. The reader will plainly perceive, that they are 
all inevitable results of the exclusion of parol evidence. 
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which have been already stated to the practice of 
taking the evidence of the plaintiff and defendant in 
writings are so plainly applicable to all written evi- 
dence^ that I do not think it necessary to offer many 
observations on this point. I shall, however, quote a 
few of the remarks of those, whose opinions are en- 
titled to the greatest attention on this subject. 

1. Of the Evidence by Affidavit8.--ilT. Miller thus 
describes the working of the system :—'' Those per- 
sons by whom affidavits are made are, in half the 
cases that occur, interested in some way or other ; 
they are ^most invariably acting under strong ex- 
citement, and the affidavits are usually sworn to 
upon the faith of their being accurately drawn by 



« 
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^^ their legal advisers, without sufficient time or pains 
'' being bestowed in making them correspond exactly 
" unth the truth."* 

2. Cf the Evidence elicited in answer to Examina' 
tions to written Interrogatories.— On this subject also, 
some excellent remarks occur in Mr. Miller's work.f 
The evidence of the witnesses before the Chancery 
Commission exhibits, in an irresistibly strong light, 
the objections to this mode of examination, and the 
benefits that would result from the substitution of 
oral testimony. Question 193. '' Do you think it 

would be an improvement on the present mode of 
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* Miller on the Civil Law, 202. 

t I regret that my limited space compels me to omit a portion of 
this evidence. 
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taking evidence in the Court of Chancery to allow 
the presence of the parties by their solicitor or 
counsel, with liberty to examine witnesses?"^ 
Answer of Mr. Bickersteth. " I incline to think that 
** the evidence which might be got in that way would 
*^ be better evidence than is now often obtained upon 
" writtien interrogatories * * * In general, I appre- 
hend that you would be more likely to get at the real 
truth of the case by examining and cross-examining 
witnesses in this way, than by examining them upon 
written interrogatories, which cannot be varied ac-- 
cording to the answers successively given, and in a 
" mode in which the power of cross-examination is of 
" scarcely any practical use."* 

I entreat the attention of the reader to the last 
sentence of this answer, as containing the radical 
objection to all examinations by written interroga- 
tories — " they cannot be varied according to the an- 
^* swers successively given ; and, therefore, are nearly 
*^ useless as a mode of cross-examination." 

Expense and delay are inherent in the system of 
written evidence; it tends to create and multiply 
these evils in various ways.f " There are," says the 
witness just quoted, " the expense of collecting and 
examining the witnesses, of taking down and en- 
grossing the depositions, of obtaining office copies, 
*^ and making copies for the briefs of counsel, and so 

• Evidence of H. Bickersteth, Esq. t Ibid. 
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" on ; and^ after all, the matter contained in the depo- 
*' sitions, may be of such a nature that counsel, if left 
*' to their own discretion, will not even tender it to the 
'' court as evidence." 

And on the same point, Mr. Vizard thus expresses 
himself: — " A regular set of interrogatories are pre- 
pared beforehand, dressed up in such language that 
I have often found it exceedingly difficult to render 
*' them intelligible to the witness : those interrogator- 
'' ries are prepared, not to meet the evidence supposed 
" to come from one witness, but a variety of witnesses, 
all speaking partially to the same point, though not 
precisely to the same; the necessary consequence 
is, that a witness has to be instructed by the soli- 
citor, so as to enable him to understand the ques* 
tion, and in part to adjust the answer he has to 
'' give ; the witness is then examined without the 
presence of the solicitor, or any one representing 
the parties, or any one acquainted with the circum- 
^* stances of the case, to see that all the information 
'^ wanted is drawn forth ; the necessary consequence 
^' is, that the witness either has simply to answer the 
'^ interrogatories as they are read to him, or he must 
be instructed by the person examining him ; in the 
one case, the risk is run of having an imperfect 
answer; in the other, it appears to me very im- 
proper that any person should be instructing a 
witness, particularly in the absence of the parties 
" concerned." 
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I trust that it has been sufficiently proved, in the 
foreg^oing pages, that the substitution of a written for 
an oral examination is not only one cause — ^but the 
leading — ^the inveterate source of the expensive and 
imbecile system which is the reproach of our equity 
tribunals. But I should transgress the limits of this 
work were I to attempt to trace the mischievous 
workings of this single unsound principle in all the 
practical details of equity procedure. Suffice it to 
remark, that a system of written evidence, and a court 
stationary in one spot, like our equity tribunals, offer 
no inducement, no stimulus to dispatch ; while, on the 
other hand, where the witnesses must appear and give 
their evidence personally — ^where the judges (as is the 
case with those who preside over our common law 
courts) are in the habit of making circuits, and de* 
voting a fixed period to the business of each district 
through which they pass — ^it is quite impossible either 
for the practitioners or for the court to indulge in those 
habits of procrastination and sloth which characterize 
our equity jurisdiction. 
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SECT. IL 

All Evidence should be taken by the Judge who decides the Case. — 
1. Of Masters in Chancery — Evidence delivered before them can- 
not be properly appreciated by the Equity Judges. — 2. Of Issues 
directed to Common Law Courts — they ought to be tried by the 
Equity Judges themselves. 

1. Masters in Chancery are assistant judges — ^to 
whom various questions of evidence and of law are 
referred in the progress of a suit — the result of their 
enquiries is stated in a report, which is acted upon 
by the court. 

Now^ independent of the defective character of the 
whole machinery of the Master's offices*, there is a 
fundamental objection to all evidence not taken be* 
fore the judge who has to decide the cause. The 
credit due to a witness frequently depends much more 
upon his manner, the expression of his countenance, 
and his general demeanour, than on the mere words 
which he utters— and the opinion of a jury and of 
judges at Nisi Prius is frequently determined by such 
indications. A gentleman, whose testimony has often 
been referred to, on being asked by the Chancery 
Commissioners, how far the defects of the present 
system of extracting evidence on Interrogatories would 
be removed, if the examination were confided to per- 
sons of higher qualifications ?«-*replies, that this would 

* On this subject, Mr. Miller *s work contains some very judicious 
suggestions. 
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be an improvement ; but that, ^^ still, evidence taken 
'' in that way, with the utmost care, attention, and 
" skill, would, when laid before the Chancellor, be 
" evidence of a nature very inferior to that which 
** might he given to him directly J'* Mutato nomine, 
this objection applies equally to evidence taken be- 
fore the Masters in Chancery. 

It is too often assumed that matters of fact may 
easily be investigated by inferior authorities, and that, 
questions of law only demand the interposition of a 
higher tribunal. But it must be remembered that a 
case often entirely depends upon the testimony of a 
particular witness— a witness interested in concealing 
the truth and tutored to do so. Now in cases of this 
kind the publicity— the solemnity— the superior tact 
of a supreme court are as essential to awe the witness 
into a disclosure of facts as its more profound technical 
knowledge is — to a right decision on questions of 
mere law. 

This is not the place to enter at length into the 
abuses of this branch of our equity jurisdiction ; 
suffice it to remark, that three of the most important 
duties of the Masters, viz. the taxation of costs— 
the taking of intricate accounts— and the investigation 
of titles are avowedly performed by deputy. With 
regard to the administrative functions exercised by 
the Masters in the management of the affairs of 

• Evidence of Mr. Bickersteth. 
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infants and other incompetent persons, I shall here- 
after point out that the interests of the feeble and 
unprotected may be as effectually guarded by cheaper 
and more accessible means. 

In almost all cases the duties of a Master are either 
above or below the rank which he holds. The taxation 
of costs, for instance, might be better accomplished by 
the clerks in court— on the other hand it is not just to 
the suitor that difficult questions of title should be 
left to the Master — questions which in fact he does 
not pretend to decide — and the solution of which 
requires all the learning of the highest tribunals. 

It is generally assumed, that the office of Master 
is a source of economy in our judicial institutions, 
inasmuch as the aid which the Masters give to the 
equity judges, renders it less necessary to increase the 
number of those judges. But when it is observed 
that the salaiy of a Master does not fall very far 
short of that of the Vice-Chancellor — that a great 
waste of time and expense both to the suitor and the 
judges ^ is incident to the removal of a cause in its 
different stages from one judge to another f — that 
many of the duties of the Masters may be at once 
better and more cheaply performed by officers bf 
inferior rank— and that the more difficult task of 

* In this term, I here intend to include the Masters. 

t For an account of the delays incident to references to the Mas- 
ter, see Cooper's Parliamentary Proceedings relative to the Court of 
Chancery. 
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deciding upon titles is not in fact generally performed 
by the Master^ but devolved upon another person — ^it 
will appear probable that the abolition of this office 
in its present form — even though it should lead to an 
addition to the number of equity judges — so far from 
being a cause of expense would be a source of economy 
to the country. 

The following is the account given by Mr. Parkes 
of the first reference to a Master in Chancery : — 
'^ On the death of Bromley, the successor of Sir 
Nicholas Bacon, the Queen (Elizabeth) created her 
Vice-Chamberlain, Sir Christopher Hatton, Chancel- 
lor. He was not professionally educated for the 
office, but it is singular that none of all the 









** historians notice the impropriety of the appointment. 
" Camden does say it was disapproved by the lawyers, 
but that ^ splendidissime omnium tamen qtws vidimus 
' se gessit et quod ex juris scientia drfuif ex iequitate 
* supplere stvduif. Spencer addressed a sonnet to 
'^ the Chancellor, commendatory of his character as a 
** statesman. Mr. Ravenscroft asserts that the first 
'' reference to a Master in Chancery was during the 
Chancellorship of Sir Christopher Hatton, and in 
consequence of this Chancellor's ignorance T* 
2. Issues. — ^The abuses of the system of practice in 
courts of equity has attracted so large a share of 
public attention — that sufficient consideration has not 

* Parkes's History of the Court of Chancery, 70. 
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been given to the expense and delay arising from the 
separation of law and equity into two distinct systems. 
The fact is, that a great portion of the ruinous effects 
that are loosely attributed to equity practice as 
such — are in reality the results of the separation of 
jurisdictions — which so frequently renders it necessary 
to incur the costs of several trials, and before various 
tribunals, in cases of the most simple nature. Of the 
extent and magnitude of this evil, the reader may form 
a conception from the preceding chapters of this work, 
which have been exclusively devoted to the subject ; 
and whence he will find that it is not only in cases 
involving abstruse and difficult questions of law, that 
the suitor is exposed to this vexatious and frivolous 
circuity of actions, but often in those of which the 
legal principles are most plain and obvious. 

But this system — so characteristic of the English 
law — of frittering the simplest cases into fragments, 
and tossing the suitor to and fro, from judge to judge, 
and from tribunal to tribunal, is not confined to those 
instances which involve legal principles beyond the 
reach of the court in which the cause first originates ; 
it is a practice of courts of equity to direct issues to 
be tried by a common law judge and a jury, for the 
elucidation of any difficult questions of fact which 
occur in the progress of an equity suit. This prac- 
tice is another abuse springing solely from the exclu- 
sion of parol evidence from courts of equity— nay, the 
absolute necessity of a vivd voce examination in cases 

h2 
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of complicated and conflicting testimony— a]\d their in- 
capacity to institute such examination^ is the avowed 
principle on which such issues are directed by the 
equity judges. Issues are open to all the objections 
that have been already stated against the reference of 
difficult questions of fact to Masters in Chancery. It 
is quite impossible for a judge to form a just idea of 
evidence unless he hears it^ or to take the sense of a 
jury upon a case according to his own views of its 
merits^ unless he presides at the trial. This is strongly 
exemplified by a case that has long been before the 
public, and which possesses a very high interest, 
both from the important legal principle it involved, 
and the varied circumstantial evidence on which it 
depended. 

Morris against Davies and Wife. — The plaintiff 
asserted his right to certain estates in the possession 
of the defendants, as only son and heir at law of 
William Morris and Mary, his wife. The defendant, 
Mrs. Davies, who was the daughter of William Morris 
and wife, claimed to be entitled as heiress at law on 
the ground that the plaintiff was not the son of 
W. Morris, but the offspring of an adulterous inter- 
course of Mrs. Morris with a person of the name of 
Austin. On this question the case depended. The 
cause came on in equity before Lord Eldon, on the 
22d February, 1826, who, without hearing the parti- 
culars of the evidence, which was not read or opened in 
court, directed that, as the evidence was contradic- 
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tory^ the plaintiff was entitled to a trial at law. The 
case was transmitted in the form of an issue, to be 
presented to a jury at the next Shrewsbury assizes. 
At the trial, an immense number of witnesses were 
called — and the jury, under the judge's direction, 
found, a verdict for the plaintiff. The defendants, 
thereupon, applied to Lord Lyndhurst (who had in the 
mean time succeeded Lord Eldon) for a new trial, on 
the ground that the judge had misdirected the jury in 
point of law. Lord Lyndhurst being dissatisfied with 
the verdict, directed that another trial should take 
place, and hitnself prescribed the qtiestions which he 
wished to he put to the jury by the judge who should 
try the issue. On the second trial a verdict was given 
for the defendants. The plaintiff, thereupon, moved 
for a third trial, on the ground that the attention of 
the jury had not been sufficiently drawn to* one of the 
questions directed by Lord Lyndhurst to be put to 
them: and that they had not given due weight to 
other evidence then produced for the first time. A 
third issue was granted. 

The judge who tried the third issue addressed to the 
jury a direction similar to that which had been deli- 
vered by the judge on the first trial, and set aside by 
the Lord Chancellor. The jury not being able to 
agree in opinion were discharged, without giving any 
verdict ! 

• The question was — whether they believed the testimony of a 
witness named Mary Evans ? 

h3 
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The plaintiff then applied to Lord Lyndhurst for a 
fourth trial, when, after various discussions, it was 
proposed by his Lordship that he should, with the 
consent of the parties, take upon himself the decision of 
the case without any further trial at law. This arrange* 
ment was agreed to, and on the 1st of February, 1880, 
he gave his decision in favour of the defendants ! ^ 

It will be perceived that in the foregoing case there 
were in fact seven trials ! — (three before juries, and 
four before the Chancellor) — that six of these were 
caused solely by the technical inability of the equity 
judges to try questions depending on oral evidence — 
that all the expensive investigations that ensued were 
not only a direct result of this defect in our equity 
system — but that they furnish an instructive example 
of the utter inefficiency of all substitutes for that 
power — ^which every judge ought to possess — of inves- 
tigating for himself the testimony on which his decisions 
are founded. 

Issues are frequently directed by the equity judges 
where the evidence — ^though contradictory — greatly 
preponderates in favour of one of the parties, and 
where farther inquiry is therefore injurious and un- 
called for. The following case will illustrate the 
mischiefs of this practice : — ^The plaintiff had agreed to 
purchase a property in Brecknockshire from the de- 
fendant, and the latter had brought an action at 
common law for the purchase money — whereupon the 

* This case has since been taken by appeal to the House of Lords ! 
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plaintiff filed a bill in equity to stay the action^ and to 
have the contract set aside on the ground of mis- 
representation and fraud. 

On the hearing of the cause in equity — though most 
satisfactory evidence of fraud was produced— the 
court directed that a further investigation should take 
place by vivd voce evidence on an issue at common 
law. On the trial — though the plaintiff did not call any 
other witnesses than he had previously examined in 
equity ! — the late chief justice DaUas^ who tried the 
cause, considered his case so clearly proved that his 
counsel was not called upon to reply, and a verdict 
was immediately given in his favour. On the cause 
coming on again in equity, it was ordered that the 
contract should be set aside — and that the defend- 
ant should pay to the plaintiff his deposit, and £5. per 
cent, interest, and the costs- both at law and in equity. 

The cause lasted upwards of seven years — the 
costs on both sides amounted to £2600.— -the same 
witnesses were twice brought up from Wales for 
examination, and there were four hearings, two at law 
and two in equity. The estate having been neglected 
during these proceedings, was found at their close 
not to be worth more than the interest of the deposit 
and the costs ! and this in a case which might have 
been decided in four months — and at one single trial, 
at an expense perhaps of little more than £200. 
Such are the effects of our separate jurisdictions of 
law and equity ! 

h4 



PART III. 



PART III. 



ON THE REMEDIES FOR THE EVILS ATTENDANT ON THE 

« 

PRESENT JURISDICTION OF THE COURT OF CHANCERY. 



The Court of Chancery is invested with powers of a 
diversified character; it possesses jurisdiction, not 
only as a court of equity, but in questions of lunacy 
and other matters. I shall first advert to its func- 
tions as an equity tribunal. 



CHAPTER I. 

ON THE REMEDIES FOR THE DEFECTIVE STATE OF THE COURT OF 
CHANCERY AS AN EQUITY TRIBUNAL. 

In the former part of this work, I have endeavoured 
to shew that the defects of our equity system are 
attributable to four causes : 

1st'. The preservation of equity as a distinct system 
from the jurisdiction of courts of common law. 

2d. From the equity judges remaining stationary in 
the metropolis, instead of making periodical circuits 
like those of the common law tribunals. 

3d. From the exclusion from courts of equity of the 
common law practice of an oral examination of the 
witnesses. 

4th. From the parties being exposed to the expen- 
sive formalities of a hostile suit in many proceedings 
of a mere administrative character. 

The three first evils can be redressed only by a 
union of the jurisdictions of law and equity, on a plan 
which would combine all that is excellent in both 
systems. 

The fourth evil may be removed by the creation of 
administrative institutions. 
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SECT. I. 

Of the Substitutes for the equitable Jurisdiction in Suits of a hostile 
Nature. — 1. Proposed Plan of a united Jurisdiction. — 2. Such Plan 
supported by Experience, and herein, of the Equity Jurisdiction 
of the State of Pennsylvania, 

. 1. Conformably with the views expressed in the 
previous parts of this work, the.foUowing propositions 
are offered for a union, in one court, of the powers at 
present divided between the common law and equity 
tribunals : — 

1st The combination of the powers of common law 
and equity in one jurisdiction, the judges to admit 
equitable claims and equitable defences as fully as 
such as are cognizable at common law — and to em- 
brace in their decisions all the legal and equitable 
principles involved in every case submitted to their 
consideration. 

2d. The judges, in the exercise of such consolidated 
jurisdiction, to make periodical circuits for the trial of 
causes as our common law judges do at present. 

3d. The admission of oral testimony in all cases, 
without regard to the present distinctions between 
law and equity. 

4th. The admission of the oral evidence of the 
plaintiff and defendant, as fully as their written evi- 
dence is at present obtainable in equity. 

2, The reader will perceive that the foregoing pro- 
positions are nothing more than necessary conclusions 
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from the opinions advocated in the earlier portions of 
this Yolume. It would be needless, therefore, to 
attempt to recommend them by any further reason- 
ings. It only remains to inquire whether, in addition 
to the arguments already advanced^ it can be shown 
that the suggested changes are, in any respect, war- 
ranted by EXPBRiBNCB. Fortunately, I have it in ' 
my power to adduce proofs that they are thus sanc- 
tioned — ^proofs which — though perhaps insufficient by 
themselves to guarantee the safety of so extensive an 
innovation — are entitled to a high degree of importance 
as auxiliary to those arguments in its favour, which 
are so irresistibly pressed upon us by the palpable 
unreasonableness of our existing systems. The evi- 
dence to which I allude is contained in a work* on 
the administration of equity in the state of Pennsyl- 
vania, which, on the high authority of Judge Kent, 
may safely be received as an authoritative account of 
the nature and effect of the judicial arrangements of 
that state. 

From the statements of the work alluded to, it 
appears, that a united system of law and equity, such 
as is advocated in these pages, ajctually does exist, 
and has been for some time in operation in Pennsyl- 
vania. The history of its origin is as follows : — 

About the beginning of the last century, courts of 
common law, on the English model, were established 

* An Essay on Equity, in Pennsylvania, by Anthony Laussat, jun. 
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in the province. Attempts were also frequently made 
by the niling authorities — ^both before and since the 
revolution, which severed the American states from 
this country — to erect also an equity tribunal. But 
so strong did the current of popular prejudice, at all 
times, run against the measure, that these attempts 
uniformly proved abortive. The consequence neces- 
sarily was, that the great bulk of those important 
interests, which are cognizable only in equity — such 
as trusts, the right of purchasers to a specific per- 
formance, &c.— -were literally left without any judicial 
protection. 

The common law judges, impressed with the mag- 
nitude of this evil, and perceiving no other means for 
its redress, at length began spontaneously to assume 
jurisdiction in equity cases, and to combine in their 
decisions all the legal and equitable principles in- 
volved in every case that came before them. Pro- 
ceeding in this manner — occasionally aided by the 
acts of the legislature — they eventually formed a 
system, precisely similar in its nature to that blended 
jurisdiction which is contended for in this volume. 

The effect has been to afford a complete remedy for 
most of the abuses enumerated in the former part of 
this work. Thus where an action is brought against 
the obligee of a bond for which no consideration has 
been given — the defendant may at once protect himself 
by producing evidence of that fact — instead of being 
driven to the expense of instituting another suit in 
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equity. Choses in action may be recovered by the 
assignee in the common law courts *, and the assignor 
may even be a witness for him. The equitable rules 
restricting the literal and legal import of the penalties 
of bonds are imbodied in the common law, and the 
defendant — instead of having to file a bill in equity — 
has the benefit of them at the trial. The specific 
performance of an agreement for the sale of land 
may be enforced through the medium of common law 
forms, and a purchaser who has entered into articles 
of agreement and fulfilled his share of the contract, 
may recover the possession of the land by an action 
of ejectment.t The loss of a bond may be specially 
stated and proved at common law, and supplied by 
other evidence. 

It was to be expected that a judicial organization 
produced under such circumstances — by the forced 
application of legal forms to equitable cases— would 
be accompanied with many disadvantages — ^would be 
more cumbrous and awkward in its machinery than a 
change originating in the systematic plans of ostensible 
legislative innovation. But it is highly important to 
bear in mind, that if it can be shown that the new 
system has been attended even with tolerable success, 
the unfavourable circumstances under which it arose 
may fairly be deemed a cogent proof of the safety of 
similar changes, if attempted under happier auspices. 

* Laussat, 63. t Idem, 53. 
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Now, we possess on this point most satisfactory 
ground* for concluding that the defects of the Penn- 
sylvanian system are by no means to be compared 
with the benefits that have flowed from it, and that 
those defects t are not inherent in the system, but 
mere casual incidents to the singular train of circum- 
stances to which it owed its birth4 



^ SECT. II. 

Of administrative Institutions, as Substitutes for certain Functions at 
present vested in the Court of Chancery. — 1. Trusts. — 2. Lunacy. 
— 3. Suits for the Proof of Titles. — 4. Of the Extent to which 
incompetent Persons may be protected. 

In an early part of this work, it was stated, that, 
parties were in many instances subjected to all the ex- 

• See Laussat, passim. 

t This observation applies to the remarks occurring in the third 
letter published by the late Professor J. J. Parke, under the name of 
Eunomus, in which he insists upon the inflexibility of declarations at 
common law — the unfitness of a jury to try many equity questions, 
&c. The answer to these objections is, that the technical pleadings 
of the common law, and trial by jury, are not necessarily connected 
with the idea of a united jurisdiction. 

X The leading principles of this work had been developed before the 
author's attention was drawn by Professor Amos to Mr. Laussat's 
valuable treatise on equity in Pennsylvania. The reader may easily 
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pense of a formal suit* in Chancery, in cases where 
the desired object might be as fully and satisfactorily 
attained by a simpler process — and less costly tri- 
bunals. The cases to which this observation applies, 
are of so miscellaneous a character, that, it would be 
impossible to enumerate them here — and a few in- 
stances will suffice to ejLemplify the principle. 

1. Trusts. — The difficulties involved in the execution 
of trusts, and the protection of incompetent persons, 
are of two kinds — difficulties of law, and difficul- 
ties of fact. By keeping this distinction steadily in 
view, we shall be better enabled accurately to judge 
— what portion of its present powers on the subject 
of trusts may be advantageously taken away from 
the Court of Chancery. 

1st. With regard to questions of law ; it frequently 
happens that a trustee feels a legal difficulty in the 
administration of the trust property — this is a diffi- 
culty of law, and it would be desirable to enable 



conceive the intense interest and delight, which the first perusal of 
such a work — and under such circumstances — was calculated to 
inspire. It will he bhserved, that while the ohject of these pages is to 
show the expediency of putting an end to an existing separation of 
jurisdictions — the purpose of Mr. Laussat's work is to show the inex- 
pediency of introducing such separation into a country where it does 
not exist. Of course, similar arguments are applicahle in hoth cases. 
* In some cases of this kind, the proceedings are carried on by 
petition, which is a cheaper form than that of hill and answer ; it is, 
nevertheless, attended with much of the expense and form of a hos- 
tile suit. 
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trustees in such cases to obtam the opinion of the 
higher courts for their guidance. In instances of this 
kind, the authority of the Court of Chancery ought to 
be preserved, though its exercise should be freed from 
the costly forms with which it is now incumbered.* 

2d. But with respect to questions of fact — which 
require to be investigated for the due administra- 
tion of a trust — ^tbere is no necessity for appeal- 
ing to the superior legal authority of the Court of 
Chancery— a profound knowledge of legal principles 
has no tendency to ensure a right decision on such 
question^ For instance, the selection of a guardian 
for an infant is a power vested in that tribunal — 
yet it is obvious that a knowledge of facts and a 
30und discrimination are alone necessary for the 
judicious exercise of such a power — and that it may, 
therefore, be as beneficially reposed in any responsible 
and well-educated body of men, as in the superior 
tribunals of this country. In France, the selection of 
a guardian is devolved upon an assembly of the 
nearest relatives of the infant, and a local judge or 
*^ justice de paix^' presides at their deliberations.f 

It frequently happens, that after having fulfiUed ail 
their duties — ^trustees and executors cause an ami- 
cable suit to be instituted, in order to have their 
accounts sanctioned by the court, as a means of 
guarding themselves from all chances of future litiga- 

* See page 4. t Code Napoleon. 
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tion. In cases of this kind, the accounts may be at 
once examined, and passed by an administrative insti- 
tution — ^without the costly form of a suit. 

2. Lunatics. — I shall hereafter endeavour to show, 
that this head of jurisdiction ought to be entirely 
withdrawn from the Court of Chancery ; and that it is 
equally inexpedient that administrative powers should 
be given to the Masters, as that judicial powers should 
be vested in the Chancellor in cases of lunacy. 

3. Suits for the Proof of Tiffev.— It frequently 
occurs that the beneficial owner of property charged 
with the payment of unscheduled debts, is \inable to 
make out a satisfactory title to a purchaser, from the 
impossibility of proving that all the debts have been 
paid.* In such cases, the only means of clearing 
the title is by a suit in equity, during which adver- 
tisements are published calling upon all parties in- 
terested to prove their claims in the Master's office. 
It is plain, that in this case also, the expense of a suit 
can answer no useful purpose ; the only ground on 
which latent incumbrancers are barred by this proce- 
dure, is the notice that is given to them by the adver- 
tisements. Now, this notice might as eflfectually be 
given by the party himself in the first instance, issuing 
an advertisement to creditors to appear before the 
Master or functionary of the administrative court, 
without applying at all to the court for leave so to do. 

* Difficulties of tbis kind will be a good deal diminisbed, altboiigb 
not entirely removed, by tbe new real property acts. 
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Adverting to the ruinous consequences of the inter- 
ference of the Court of Chancery, where the trust 
funds are of small amount — a witness^ whose evidence 
has often been referred to with great respect*, stated, 
that a tribunal for the management of trust estates 
existed in one of the states of North America, which 
might beneficially be introduced into this country. 
I have no doubt that the institution alluded to by Mr. 
Foster, was the orphan court of Pennsylvania, of 
which a very full and interesting account is given in 
Mr. Laussat's work on equity. I regret that want of 
space precludes me from giving even a brief summary 
of his statements. 

4. I fear it must be assumed, as a general principle, 
that it is impossible by any legal provisions, how- 
ever judicious, to ensure to persons incompetent from 
infancy or other causes, a superintendant of their 
affairs and a management of their estates, equivalent 
to the active vigilance of those who are the guardians 
of their own interests. The question, therefore, comes 
to this — by what means the nearest approach may be 
made to this desideratum ? The object of inquiry in 
this instance is — to what point is it for the interest 
of incompetent persons, that the surveillance of courts 
of justice over the conduct of trustees should be car-: 
ried ? — ^for, it is obvious, that if it be extremely rigor- 
ous — though it may prevent fraud in some cases — it 

• Mr. J. Foster. 
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will work extensive mischief in others, by making the 
duties of a trustee so unpleasant as to render men 
of character reluctant to undertake them. Some 
have gone so far as to recommend a public trustee'*, 
on whom all trusts might be devolved where no trus- 
tees have been nominated ; but I cannot help thinking 
that the forms and abstract maxims of a public insti- 
tution would be inconsistent with an intelligent ma- 
nagement of the details of private affairs ; and that 
it would be better to give greater facilities and secu- 
rities for the appointment of proper private trustees. 
In fact, the chief characteristic abuse of the English 
law of trusts is the pernicious extreme to which the 
power of a public trustee f has already been assumed by 
the Court of Chancery ; at present, that tribunal has the 
singular effect of injuring the interests of incompetent 
persons by two opposite principles, viz. by incum- 
bering the fair and honest trustee with numerous tech- 
nical difficulties, and at the same time shielding — by 
the proverbial expense of its proceedings — the fraudu- 
lent trustee from scrutiny on the part of the beneficial 
owner. 

For the effectual protection of incompetent persons, 
two objects are to be pursued, 1st, To afford every 
inducement to men of character to accept the office of 

♦ Tyrrell on Real Property. 

t For an instance of the mischiefs arising from the interference of 
puhlic functionaries in such cases, see Meyer's Account of the Belgian 
Courts, in the third volume of his Institutions Judiciaires. 
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trustee. 2d, To give to the party interested every 
reasonable facility of protecting himself against the 
misconduct of the trustee. Now^ in almost every 
instance, the same means which are calculated to 
attain the one — are suited also to promote the other of 
these objects. For instance, were the beneficial 
owner enabled to sue his trustee for a breach of trust 
before a cheap local tribunal, instead of being obliged 
to resort to the Court of Chancery — while beneficial 
owners would possess a more accessible remedy 
against cases of oc^tiaZ fraud —the possibility of being 
involved in the expense of a Chancery suit, by 
groundless suspicions of fraud, would no longer 
operate to deter men of prudence frt)m undertaking 
the duties of a trustee. 



SECT. III. 

1. Derangement of the System of Equity caused by recent Changes 
in the Law renders a Reform of the Court of Chancery inevitable. 
— 2. Difficulty of Transition — might be obviated by selecting the 
Judges of the proposed united Jurisdiction partly from the Com- 
mon Law and partly from the Equity Bar. 

I have already pointed out the exceedingly nice 
distinctions which separate the common law and 

i4 
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equity jarisdictions. Now, considering the obscurity 
of these limits, and the extent to which it prevails 
with regard to the doctrines of real property, it must 
be apparent, that any very extensive changes in that 
branch of the law must tend very much to unsettle 
the peculiar system of equity. The adoption of a 
register — the commutation of tithes — the simplifica- 
tion of the rules applicable to contingent interests, &c. 
— must have the effect of entirely annihilating a vast 
portion of the business of courts of equity. It may 
safely be asserted, therefore, that the consideration of 
the question that forms the subject of this volume 
cannot, with prudence, be deferred to a future day — 
and that its postponement, in all probability, would 
give rise to a mass of disastrous litigation. 

2d. So favourable a moment for the introduction 
of the proposed changes is not likely to occur again. 
It has been stated in the preface, that the number 
of equity judges is at present totally inadequate to 
the necessities of the country. A new creation of 
judges is, therefore, indispensable; and an oppor- 
tunity is thus afforded of selecting them on a prin- 
ciple that would best accord with the suggested 
change. 

The chief objection to the union of law and equity 
in one tribunal, is the difficulty of the transition ; 
this would be very much diminished — if not entirely 
removed— by selecting the new judges in equal num- 
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bers from the common law and equity bar. By this 
means^ the same degree of knowledge^ both of law 
and equity, would be brought to bear at once on each 
case — as is at present attainable through the medium 
of a series of applications to different courts. 



CHAPTER II. 

OP THE REMEDIES FOR THE EVILS ATTENDANT ON CERTAIN OTHER 
BRANCHES OF THE JURISDICTION OF THE COURT OF CHANCERY. 

The only topics of this class which are worthy of 
particular notice are> the powers exercised by this 
court in cases of public charities, and of lunacy. 



SECT. I. 

Of Charities — they should be fused into a general Fund for 

Education. 

The capricious variety in the objects of the founders 
of charitable endowments^ and the extreme obscurity 
with which their intentions are^ in some instances^ 
expressed, form one of the most fertile sources of 
that useless and mischievous litigation with which 
this tribunal is inundated. There can be little doubt, 
that the real objects of the authors of these donations 
would in most cases be more effectually consulted, 
and the spirit of their patriotic intentions more strictly 
fulfilled, were the various endowments throughout the 
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kingdom fused* into one general fund for public 
education, to be placed under the management of a 
responsible and efficient board of public trustees. 
At present — ^wbat with the litigation by which these 
fiinds are so often exhausted^ and the corruption, 
carelessness, and ignorance of existing trustees, the 
benefits they produce are a complete mockery com- 
pared to the effects which may be expected from 
them under a wise and energetic system of manage- 
ment. 

The suggested union of charities into a consolidated 
fund for national education is generally objected to, 
upon two grounds — 1. The injustice of contravening 
the intention of the founders of charities. 2. The 
tendency of such a course to discourage the creation 
of similar endowments in future. 

The first objection may be answered by observing, 
that our legislature has never recognized in indivi- 
duals a power of defining the devolution of their pro- 
perty through all ages — on the contrary, our law 
against " perpetuities *' and — to cite a still more 
striking instance — the transfer of church property at 
the Reformation from the Roman Catholic to the 
Protestant clergy, are irresistible precedents of the 
power inherent in our government to depart from the 
original intentions of the author of an endowment, in 

* See Parkes's History of the Court of Chancery, p. 405. 
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accordance with the new wants and more enlarged 
conceptions of subsequent times. 

With regard to the supposed tendency of such a 
measure to discourage charitable donations — it seems 
more reasonable to anticipate^ that the stream of 
charity will flow more freely when a proper channel 
is provided for its reception, and a superintendance 
insured that will guard it from waste and stagnation. 
A patriotic spirit of charity would be stimulated by 
the new safeguards thereby provided, and by the 
more exalted objects that might be attained under the 
direction of a national board of education, with whom 
the instruction of the people would assume the dig- 
nity of a philosophic art. And if, at the same time, 
the whimsical and fantastic gifts which form so large 
a portion of existing donations, should become less 
frequent, this would be a benefit, and not an evil--for 
it is better that wealth should continue to be a mere 
source of individual enjoyment, than be devoted to 
absurd public objects. 

The following remarks, from a work of well-de- 
served celebrity, may be appropriately introduced 
here, in illustration of the advantages of a national 
system over the local endowments that are partially 
and irregularly scattered over the face of this coun- 
try* : — 

* Bulwer's England, and the English, vol. i. 316. — See the same 
work for an account of the Saxe Weimar and Prussian schools. 
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'^ Before I conclude^ I must make one reflection. 
Whatever education be established^ the peace and 
tranquillity of social order require that in its main 
principles it should be tolerably equal, and that it 
should penetrate every where. We may observe 
(and this is a most important and startling truth)^ 
that nearly all social excesses arise, not from 
intelligence, but from inequalities of intelligence. 
" When civilization makes her efforts by starts, her 
" progress may be great, but it is marked by terror 
'^ and disaster ; — when some men possess a far better 
'^ education than others of the same rank, the first are 
necessarily impelled to an unquiet ambition, and the 
last easily misled into becoming its instrument and 
tools : then vague discontents and dangerous rival- 
ries prevail — then is the moment when demagogues 
are dangerous, and visionaries have power. Such is 
the spirit of revolutions, in which mankind only 
pass to wisdom through a terrible interval of dis- 
^^ order. But where intelligence is equalized — and 
'^ flows harmonious and harmonizing throughout all 
'^ society — there one man can possess no blinding and 
" dangerous power over the mind of another— then 
'^ demagogues are harmless and theories safe." 
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SECT. II. 



Of Lunacy. — 1. The Trial of Cases of Lunacy should be conducted 
by a Medical Judge. — 2. Of the Management of the Estates of 
Lunatics. 



1. Lunacy is a question of a purely medical nature, 
and it is highly desirable for many reasons that this 
branch of its jurisdiction should be withdrawn from 
the Court of Chancery, and vested in a tribunal over 
which a judge of medical education might preside. 

The following is the mode in which commissions to 
enquire into cases of insanity are at present exe- 
cuted: — On application to the Chancellor, a com- 
mission is directed to a body of commissioiiers — 
consisting entirely of lawyers — by whom, with the 
assistance of a jury, the question of lunacy is tried: 
The enquiry instituted under the auspices of a court 
thus composed, is of necessity alike unsatisfactory 
and expensive — ^from causes which I shall briefly 
explain. 

The question of insanity and the difficulty of 
appreciating the distinctive peculiarities of this com- 
plicated disease, require a profound knowledge of 
general medical science, combined with a minute 
practical familiarity with the symptoms of mental 
derangement and the habits of the insane — a 
species of knowledge, of which the commissioners of 
lunacy — being lawyers by profession — are of course 
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destitute. The consequence is^ that the opinions of 
the court are of inferior authority with the jury, to 
those of the medical witnesses who are called upon to 
give evidence on the inquiry. This gives rise to a 
singular struggle between the alleged lunatic and the 
promoters of the commission, each party striving to 
outvie the other in the number of his medical witnesses, 
more particularly of witnesses selected from that 
class of medical men, who devote themselves ex- 
clusively to cases of lunacy. Hence it is by no means 
an uncommon occurrence to find all the eminent 
practitioners of this branch of the profession — (and 
pretty equally divided) — on one side or the other on 
enquiries of this description* — offering opinions of 
the most conflicting nature, and supported by 
reasonings which it is utterly impossible for men 
destitute of medical learning to appreciate. Embar- 
rassed and perplexed by this conflict of opinion, and 
without a guide to enable them to form any satis- 

« « When men's interests depend upon an opinion, it is too much 
" to expect that opinion always to he cautiously formed, or even in all 
" cases honestly given. The most respectahle practitioners in this 
" department openly justify the authority of restraint hefore the 
" patient is seen, on the mere report of others : and it seems, that 
" depositions to the insanity of individuals have heen received in 
" courts of law concerning persons with whom the deponents have 
*' never had an interview ; and that on these depositions, proceedings 
" have heen partly founded, of which the results were the imprison- 
" ment of individuals, and restraint over their property, "-^n the 
Indications of Insanity, hy John Conolly, M.D., Professor of Medi- 
cine in the London University. 
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factory opinion on the evidence^ juries in such cases 
are but too prone to resign themselves to the sway of 
popular prejudice and popular excitement. 

It appears to me, that the appointment of a 
medical judge conversant with cases of lunacy to 
preside on such occasions — in lieu of the present com- 
missioners — is the only mode by which these evils 
can be removed or even mitigated. In the guidance 
of such a functionary, juries would naturally repose 
confidence, and would in most cases unhesitatingly 
rely upon his judgment in preference to the opinions 
given by the medical witnesses who appear for the 
different parties. It may also be observed, that as the 
opinions of medical witnesses would be of less value, 
and would be more cautiously given before a tribunal 
of this description, proceedings in lunacy would 
become less expensive, as the inducements — which 
now exist — to secure an immense body of medical tes- 
timony would have a less powerful operation. 

But to secure a calm and dispassionate investiga- 
tion in cases of this nature, it is not sufficient, that, 
the tribunals should be properly organized — it is 
indispensable, that, the public should possess an 
assurance, that, the gonsequei^ces of a verdict of 
insanity, will be of a different nature from what they 
are generally suspected to be at present — in other 
words, the jury should be enabled to bring to an 
inquiry of this kind the well grounded conviction, 
that, such a decision would not subject the insane 
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person to any greater degree of privation or restraint^ 
than the extent of his disorder absolutely requires^ 
and that every attention would be paid to his com- 
forts and feelings, and that all coercion would cease 
as soon as consistent with the safety of the patient. 
" Of these matters," says Dr. ConoUy (speaking of the 
measures at present pursued towards lunatics), ^^ the 
^* public are not altogether unsuspicious, and hence 
^* arises an evil of an opposite description, for the occa- 
*^ sional detection of mistakes, and the dread of com- 
mitting a beloved relative to a lunatic asylum, the 
opinion, that to pronounce an individual insane, is 
equivalent to pronouncing a sentence of separation 
^' from every friend, and an abandonment of all care 
" of him to strangers, do really prevent in some 
^^ instances such interference as the interests and 
^^ comfort of families require, and those to whom 
temporary superintendence and slight restraint 
would be salutary, are allowed to ruin their fortunes 
or make a whole family wretched, because restraint 
when once determined on is seldom apportioned to 
** the individual case, but is indiscriminate, and ex- 
** cessive, and uncertain in its duration." 

For the details of a plan, by which persons found 
lunatic might be protected from unnecessary rigour — 
and the restraint imposed upon them graduated to 
the extent of their disease, I beg to refer to the 
valuable work just quoted.* 

* Conolly on Insanity, 480. 
R 
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Among the most prominent evils attendant on 
existing regulations respecting insanity^ Dr. Conolly 
adverts to the imperfect knowledge of the subject 
among professional men^ arising from the want of 
opportunities of studying the disease ; perhaps one of 
the benefits resulting from the creation of a tribunal 
thus constituted — and placed under the superin- 
tendence of an eminent medical man — ^would be to 
afford more authentic information^ and to enlarge 
the bounds of this branch of medical science. 

2. When a person is declared a lunatic^ the ma- 
nagement of his affairs is devolved upon a Committee 
who is little else than a mere machine in the hands of 
the court. Applications to the court and references 
to the master are necessary, at almost every step he 
takes ; and there is no abuse of the Court of Chancery 
more glaring than the enormous expenses by which 
it thus wastes the estates of insane persons.* 

Consistently with the principle that insanity exists 
in different degrees^ in different instances — ^and that 
the interference necessary in the various grades of 
insanity can only be regulated by medical men, it 
seems expedient that the advice of a medical func- 
tionary should be resorted to, even in questions as 
to the management of the estates of lunatics. 

* See Mr. Foster's evidence in an Appendix to the Chancery Com- 
mission. 



OF A CODE. 

1. CODIFICATION DOES NOT IMPLY A REFORM IN THE PROVISIONS OF THE 
LAW. 2. REFORM IN THE PROVISIONS OF THE LAW SHOULD BE ACCOM- 
PANIED BY CODIFICATION. 

1. In considering the expediency of codification^ 
it is necessary to bear in mind that a code does not 
necessarily imply any alteration in the substance of 
the law, but merely a change in its form. Thus, we 
might reduce all the existing laws of England into a 
code, without in any respect changing their practical 
operation ; the only difference would be, that we 
should then possess, in the compass of a volume, a 
body of principles which are now scattered through 
a multitude of authorities. 

The objection to codification which has been drawn 
from the alleged failure of the code Napoleon and 
other continental codes— whether founded on a cor- 
rect view of the facts or not — may be dismissed with 
the observation, that it does not apply to those codes 
as compilations of pre-existing laws — but as innova- 
tions on the ancient laws.* 

* Savigny's arguments against the code Napoleon, which have 
been much relied upon in this country, proceed expressly on the 
groimd, that the code Napoleon is not a perfect compilation of the 
sound part of the old law, and that it consequently leaves several 
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Keeping steadily in view, therefore, the distinction 
between codification and reform — the question which 
the advocates of a code have to discuss, reduces itself 
to this — whether there be something so inimitably 
lucid^ so dear, so perfect, in the language of our 
statutes and term reports, that it is impossible for 
human genius or human learning to express in a 
narrower compass the dogmas they contain?— Claiming 
something very nearly akin to inspiration for the very 
words of this chaotic pile of authorities, which form 
the oracles of the English law — the opponents of 
codification strenuously maintain, that the law would 
lose in clearness and precision if transferred into a 
skilfully digested and well-arranged code ; the phra- 
seology of a code would — they insist — prove too 
concise to meet the various con ingencies of society, 
with the same minuteness as decided cases. 

But is it not obvious, that the extreme prolixity 
of decided cases, and the mass of irrelevant detail 
with which they are burdened, are no less calculated 
to produce obscurity than the supposed brevity of a 
code ; and, that a code, though concise compared to 
decided cases — may be framed to express every 
principle they develope most fully and most unequi- 
vocally ? 



" casus omissi" which are provided for by the old law. See Hey- 
wood's Translation of Savigny " on the Vocation of our Age for 
" Legislation." 
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In evidence that the code Napoleon has not failed 
in the manner in which some English writers have 
contended^ I beg to subjoin the following interesting 
letter from M. Dupin to Mr. Sampsom^ a dis- 
tinguished American jurist, in reply to a letter of 
inquiry from the latter, as to the expediency of 
adopting a similar measure in the United States.* 

" The assertion is not true, sir, that the jurispru- 
^^ dence of decided cases has prevailed in any way 
against the text of our codes ; nor are we in any 
way threatened, even at a distance, with the danger 
of seeing the letter of our laws disappear under the 
*^ load of interpretations. In every discussion the 
^' text of the law is first looked into, and if the law 
" has spoken, non exemplis sed Ugibus jtidicandum est. 
" If the law has not clearly decided the point in ques- 
tion, its silence or its error is endeavoured to be 
supplied. But what country is there where deci- 
sions have not thus been used to supply the defects 
of legislation V 
** I have treated this matter fully in a little volume, 
** entitled * Jurisprudence des Arrets,* it is of the 
same nature as your work on the common law. 
Perhaps you may think it of use to translate it, 
^^ and make it known in your country. 

As to the question of what would be the utility in 
your country of digesting a body of laws ; it is my 

* Jurist, vol. ii. 59. 
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'^ general opinion, that it is desirable for eyery nation 
^* to have laws of its own ; and that a single code of 
laws is always preferable to the multiplicity and con- 
sequent confusion of particular laws." 
2. As a code does not imply any change in the 
substance of the law — so, on the other hand, there 
may be extensive change without codification, and 
the various reforms now in progress in the English 
law are of this description. Such a mode of change 
is generally productive of much litigation, as it 
necessarily raises a multitude of questions depending 
on the difficulty of distinguishing how far the old law 
has been repealed, and how far it still remains in 
force. The only course by which this mischief can 
be prevented, is by combining codification and reform 
— in other words, by embodjdng in a code the new 
legal provisions, with all that is worthy of preservation 
in the old law — and annihilating the influence of all 
existing legal authorities, such as decided cases, 
either for the extension or the elucidation of the code — 
thus constituting the code the sole recognised legal 
authority. 



THE END. 
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